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Transportation and The U.S. Mails. 


By Hon. HaruuEs Bravcn, 


Second Assistant Postmaster General. 


Address at the Annual Dinner of the Transportation Club of Washington, 
at the Hotel Raleigh, February 18, 1937. 


I am deeply sensible of the honor which you have done me by invit- 
ing me to address you on this very delightful occasion. 

It is somewhat like ‘‘carrying coals to Neweastle’’ for me to under- 
take to discuss the subject of transportation with you gentlemen who 
know it so well, and for me to do so might be considered by some as 
presumptuous. 

I am in no sense an authority on transportation and perhaps I could 
have chosen a better subject—at least one with which I am more familiar 
—but it happens that my Bureau of the Post Office Department is the 
Bureau which is in charge of the transportation of the mail and during 
the several years I have headed this Bureau I have had more or less 
intimate contact with practically all forms of transportation. This be- 
ing true, it occurred to me that it might be interesting if I addressed you 
om transportation with particular reference to the United States mails. 

The progress of the world and the progress of civilization have largely 
gone along with the development of transportation. This is just as true 
of our own country as it is of other countries. The geography of the 
world has many times been changed because the armies of one country 
were provided with better transport facilities than the armies of other 
countries. 

One of the principal contributing factors to the supremacy of the 
id Roman Empire was its great system of highways which connected it 
vith surrounding countries. You will recall that in those days it was 
sid that ‘‘all roads lead to Rome.’’ Those highways provided quick 
transport for communications and for goods as well as armies. 

The leading position which Great Britain occupies in world com- 
meree and which it has occupied for long years, is mainly due to its great 
system of superior ocean shipping facilities and to the fact that she has 
ilways maintained a strong navy to protect her commerce. Thus she 

for many years been known as ‘‘ Mistress of the Seas.’’ 

Our own vast country was settled and developed as transportation 
from one section to another was provided. Every country, every state 
ind every community is dependent upon transportation, and disruption 


if transport facilities almost immediately brings disastrous conse- 
quences. 


A few weeks ago I was down in Panama and everywhere I was told 
that the shipping strike was seriously affecting all kinds of business. 
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Shortly after the maritime strike on the west coast in 1934 I went 
to Alaska and even in the most out-of-the-way places I was informed of 
the serious effects which the people of the Territory had suffered as a re. 
sult of the tying-up of ships. 

From its beginning the Post Office Department has used all available 
means for transporting the mail, and it has been by the aid of the 
Federal government—frequently through mail contracts and subsidies— 
that new forms of transportation have been developed and sustained, 
This was the case with the railroads, the canals, ocean shipping and the 
air transport lines, and even now the government is subsidizing American 
shipping and both our domestic and our foreign aviation. Also, it is, 
through mail pay, liberally aiding the railroads. 

Even though in times past and at the present government aid has 
been and is essential to the development of adequate transport facilities 
for this country, many of our citizens have opposed it. This opposition 
has come mainly from two sources: On the one hand from those whose 
environment is such that they do not understand and appreciate the need 
for government aid, and on the other hand, from those who believe that 
vast sums of public moneys have been wasted through subsidies. There 
is some basis for the last mentioned opposition for it is true that govern- 
ment subsidies have, from time to time, resulted in conditions which have 
brought about waste and other evils and abuses. 

Too often those who obtain subsidies from the government seem to 
feel that they have a vested right in these subsidies and too often they 
bend their efforts to obtain more of the ‘‘easy money.’’ 

Beneficiaries of government subsidies frequently convince them- 
selves and seek to convince others that bigger and better subsidies are 
needed. Usually they argue that they are performing a patriotic and 
unselfish service and that the subsidy moneys which they receive bring 
vast benefits to the country by stimulating the country’s commerce, 
enhancing the national prestige and improving the national defense. 

The Congress and the government departments which administer 
subsidies are constantly under pressure by those interests seeking ad- 
ditional grants of one kind or another. It, therefore, becomes necessary 
to distinguish between those subsidies which really serve the national 
interests and those which, in the main, would only benefit private in- 
terests. 

During the present administration of the government the Congress 
has, by legislation, sought to throw more adequate safeguards around the 
subsidies for the American Merchant Marine and for American aviation, 
and to obtain greater benefits from public moneys thus expended. It is 
my opinion that a majority of the American people approve reason- 
able government aid for the development and maintenance of our 
Merchant Marine and for the development of our aviation. 

We are up against stiff and intensive world competition in both and 
with other governments liberally subsidizing their merchant marine and 
their aviation, the United States can not maintain its position and serve 
the interests of its people without adequately meeting this competition. 
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Since the establishment of our postal system, mail has been carried 
by foot runners, dog sleds, reindeer, by men employing snow shoes and 
skis, in canoes, canal boats, by sailing and steam ships, by horseback, on 
amels, trains, automobiles and airplanes. 

A report made to Congress by the Committee on Post Offices and 
Post Roads in June, 1848, laid down some general policies and principles 
for the transportation of mail. Among other things, this report declared 
that ‘‘the public mails of the country, in their speed, must keep full pace 
with the wants of the people, and that the rapid transmission of reading 
matter should be kept constantly in mind.’’ 

The motto of the Post Office Department is ‘‘ Certainty, Security and 
(elerity.’? This motto, in three words, sums up the objectives and 
pilicies of the Post Office Department. 

We find that Benjamin Franklin, who organized the colonial postal 
ervice in this country, made a map of the Gulf Stream in 1760. He 
published his findings which enabled sailing vessels, by avoiding the Gulf 
Stream, to save as much as two weeks time in their trips from England 
to the Colonies. 

Ever since, the Post Office Department has sought to provide the 
quickest and most direct dispatch for the mails. 

The Post Office Department, as such began its operations in the year 
1789, and the first piece of mail matter transported was dated October 
$rd of that year. At that time there were only seventy-five post offices 
and approximately one thousand eight hundred miles of post routes. 
There is no record of the miles of mail service performed. 

An idea of the tremendous growth and development of the Post 
Office Department since its inauguration in 1789 is realized from the 
records of the fiscal year 1936 which ended last June 30th. 

During that year there were fifty-five thousand two hundred and 
thirty-three post offices in the United States, and the Department em- 
ployed more than a quarter of a million people as compared with but a 
few hundred in 1789. 

In transporting the mails during the last fiscal year, six hundred 
and seventy-five million miles were covered. During this same year, ap- 
proximately four hundred and twenty million miles of service were 
performed over the rural routes in this country. 

At the present time mail is carried over one hundred and ninety- 
seven thousand miles of railroad; two hundred and sixty-five thousand 
miles of star routes; more than fifty-five thousand miles of domestic and 
foreign air mail routes; four thousand two hundred and sixty-eight miles 
of electric routes; and twenty-one thousand one hundred and sixty- 
tight miles of power boat routes. 

In addition to the transportation which I have just mentioned, the 
Department sends mail by ship to all parts of the world. 

The gross revenues of the Post Office Department for the year 1790, 
were only thirty-seven thousand nine hundred and thirty-five dollars as 
compared with gross revenues of more than six hundred and sixty-five 
million dollars for the fiscal year 1936. 
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Compensation paid to postmasters in 1790 was only eight thousand 
one hundred and ninety-eight dollars while in the fiscal year 1936 the 
Department expended almost forty-seven and a half million dollars for 
payment to postmasters. 

The cost of transporting the mail in the year 1790 was but a few 
thousand dollars while the cost in the last fiseal year was more than one 
hundred and sixty-five million dollars. This is independent of the ninety. 
two million dollar expenditure for the rural free delivery service and the 
one hundred and twenty-eight million dollars covering the cost of City 
and Village Delivery Service, and it does not include the salaries of those 
performing these services. : 

Early in the eighteenth century the Post Office Department began 
the use of a type of wagon for transporting the mail and a few years 
later the famous old stage coaches were put into use. Still later came 
the canals and these were followed by the railroads which began oper- 
ation about 1829. 

Less than forty years ago the automobile appeared and it was many 
years later before the highways of the country were improved so that 
automobiles and busses could be used for transportation over any con- 
siderable distance. Now automobiles, busses and trucks are extensively 
employed in the carrying of passengers, freight, express and mail. 

The first air mail line established was between Washington and New 
York in 1918. This route was 218 miles in length. Today we have more 
than twenty-nine thousand route miles in our domestic air mail system, 
and more than twenty-five thousand route miles in our foreign air mail 
system, while planes flying on most of these routes average more than 
one hundred and fifty miles per hour. On all of the routes, both domestic 
and foreign, mail, passengers and express are transported. Annually 
airplanes fly more than forty million miles over the domestic air mail 
lines and almost four million miles over the foreign air mail lines. 

It is not generally known that back in 1854 the government im- 
ported from Egypt and Asia Minor a number of camels for desert trans- 
portation in the western section of our country. Something like thirty 
thousand dollars was invested in these camels. The experiment was not 
a success because the soft pads on the feet of the camels could not stand 
the stony surfaces on the deserts of Arizona and California. However, 
the experiment was not abandoned until tests had been made with speci- 
ally devised leather boots for the camel’s feet, which tests were not suc- 
cessful. The camels were turned loose to wander over the desert and the 
last of them disappeared in 1912. 

In 1673, when letters were first conveyed between New York and 
Boston, it required three weeks to make the trip, and in 1717, two months 
were consumed in carrying mail from Boston to Virginia. Regular mail 
between Philadelphia and New York was established in 1720 on schedules 
of once-a-week, and three days were required to cover the distance. 

Benjamin Franklin was made Colonial Postmaster in 1754, and he 
reduced the time from New York to Philadelphia to thirty-six hours, and 
provided three mail schedules a week, except in the winter months when 
there were two schedules. By 1764 the time for the trip between Phila- 
delphia and New York was reduced to twenty-four hours. 
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As late as 1812 the fast mail coach between Washington and Balti- 
more left this city at four o’clock in the morning and arrived in Balti- 
more about 11.00 p. m. 

The first stage coach service between Independence, Kansas, and 
Salt Lake City, Utah, was inaugurated in 1850 with a frequency of one 
schedule a month and two or three weeks were required to cover the 
twelve hundred miles. 

It was in 1860 that the famous pony express was established. At 
that time riders made the trip from St. Joe to Sacramento, a distance of 
nineteen hundred and sixty-six miles, in about eight days. Today fast 
trains traverse the continent from the Atlantic coast to the Pacific coast 
in about three days, and airplanes make this journey in a little over 
fifteen hours. 

In 1819 the first mail to be transported by steamship was sent 
across the Atlantic ocean from Savannah, Georgia, to Liverpool, Eng- 
land, on the steamship ‘‘Savannah.’’ The trip was made in the then 
record time of twenty-seven days. Now the faster steamships travel 
from New York across the Atlantic to European ports in from four to 
five days, and within the year it is expected that we will have regular 
trans-Atlantic air mail schedules of less than thirty hours. 

Airplanes carrying mail are now flying regular schedules over the 
Pacific ocean from San Francisco to Manila, and the service will shortly 
be extended into China when mail and passengers may go from San 
Francisco to the Orient in about six days. 

It is a far ery from the days of the stage coach and pony express to 
the present day of airplanes and streamlined trains. 

The Post Office Department is one of the best customers of the trans- 
port companies. For every dollar we spend approximately twenty-three 
per cent is paid for transportation. 

During the last fiscal year the Post Office Department handled 

twenty-three billion, five hundred million pieces of mail which weighed 
five billion, two hundred million pounds. 
_ The development of transportation is a most romantic and fascinat- 
ing subject and the history and evolution of the postal service is equally 
as interesting. Each year brings an improvement in facilities and speed 
and we can well imagine that the remarkable progress which has been 
attained in the past will be continued in the future. 

In closing I quote an observation by Emerson Hough in his book, 


“The Passing of the Frontier.’’ Mr. Hough sums up his appreciation 
in this sentence : 


“There is in history no agency so wondrous in events, 
no working instrumentality so great, as transportation.” 


NATIONAL LABOR RELATIONS BOARD CASES. 


The National Labor Relations Board has announced that during the 
month of December, 1936, the Board and its twenty-one regional offices 
received charges and petitions for elections in 128 new cases. The cumu- 
lative figures for the time active operations began in the Fall of 1935 
until January 1, 1937, show that the Board and its regional offices have 
acted in a total of 1,767 cases. 








The Interstate Commerce Commission as Af. 
fected by the “Report on Reorganization 
of the Executive Departments of the 
Government.” 


By Waurer R. McF aruanp, 
General Attorney, Burlington Lines. 


is an interesting coincidence that the celebration of the fiftieth an- 
niversary of the creation and organization of the Interstate Commerce 
Commission comes at a time when there is a proposal before the Congress 
which may change radically the character of the Commission’s duties 
and organization. The recommendations are those contained in the 
report of the President’s Committee on Administrative Management in 
the Government of the United States, hereinafter termed the report.! 

The essential purpose of the proposed reorganization is to enable the 
Executive Branch of the Government to function more effectively. The 
matter is practical, not political. It is not the purpose of this article to 
criticize the report, or even to discuss fully the general recommenda- 
tions. Certain portions of the report do, however, relate to the so-called 
regulatory commissions, including the Interstate Commerce Commission 
(hereinafter termed the Commission), and this article is intended to 
point out matters which may be of interest to practitioners before the 
Commission, and some of the problems which would be likely to arise in 
the practical operation of the proposed reorganization. 

The report points out (page 14) the importance of the American 
Executive under our form of Government; the necessity (page 15) for 
improving the machinery of our Government; and (page 16) the recog- 
nized essentials for efficient management of public affairs. 

On pages 17 and 18, the report discusses ‘‘The Purpose of Reorgani- 
zation.’’ After pointing out that, though desirable, economy, elimination 


of duplication, symmetrical organization, etc., are not the only objectives, 
the report says: 


“There is but one grand purpose, namely, to make democracy work today in 

our National Government; that is, to make our Government an up-to-date 

efficient, and effective instrument for —_ out the will of the Nation. It is 
st 


for this purpose that the Government n 
ment.” 


oroughly modern tools of manage- 

The plan, outlined on page 58, ealls for 12 executive departments 
(the two new ones being the Department of Social Welfare and the De- 
partment of Public Works) ; the assignment of ‘‘all operating adminis- 


1 The report of the committee embraces pages 9 to 84 of Senate Document No. 8, 
75th Congress, first session, January 12, 1937, entitled “Reorganization of the Execu- 
tive artments.” The first five pages of the document contain the Presidents 
letter of January 12, 1937, transmitting the report to the Congress, and outlining the 
nature of the report. 
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trative agencies’’ to one or another of the departments by the President ; 
and a general modernization of budgeting, personnel, research, ete. The 

se of these recommendations is to make effective management pos- 
sible for the President; and to restore ‘‘to the Congress effective legisla- 
tive control over the Executive.”’ 

The general conclusions of the report are stated on page 17, and are 
set forth a little more fully on pages 82 and 83. They deal with (1) the 
expansion of the White House staff, (2) strengthening and developing of 
the managerial agencies of the Government, particularly those dealing 
with the budget, (3) extension of the merit system in the government 
service, (4) overhauling of the 100 independent agencies, administra- 
tions, commissions, ete., and placing them by executive order within one 
or another of the twelve executive departments, and (5) the establish- 
ment of an independent audit of all fiscal transactions by an Auditor 
General. While the Commission is, of course, affected by laws and regu- 
lations relating to the civil service, the budget, and the auditing of fiscal 
transactions, the fourth recommendation is the one which is of present 
interest. 

This recommendation is discussed in Section V of the report, pages 
55to 77. It is stated, page 55: 


“The oye purpose of a rational reorganization of the administrative 
agencies of the Executive Branch of the Government is to reduce to a manage- 
able compass the number of agencies reporting to the President.”2 


The report says, page 56, that, as a result of long development, there 
are in the Government of the United States over 100 separately organized 
establishments and agencies presumably reporting to the President. It 
then says that there are also a dozen agencies which are totally inde- 
pendent, ‘‘a new and headless ‘fourth branch’ of the Government.’’® 

On pages 56 and 57, the report summarizes conclusions which the 
committee believes are warranted by a careful examination of the Execu- 
tive Branch of the Government.* While the report recommends that the 
various agencies, bureaus, etc., be assigned to one or another of the 
twelve departments, it is said (page 61) that the committee does not 
attempt to do so, as this would be an executive task to be undertaken only 
on the basis of careful research and in accordance with a law outlining 
the general structure. The report discusses the independent regulatory 
commissions on pages 67 to 71, criticizing the commingling of different 
functions in such commissions, and pointing out various ways in which 
Congress has sought to solve its problems by the creation of agencies of 
various kinds. The specific recommendations for regulatory commissions 


21n 1887 and 1888, the Commission made its annual reports to the Secretary of 
the Interior. Since that time, the Commission has reported to the Congress. 
8 Additional references to what is termed in the report a headless fourth branch 
the Government occur on pages 56, 67, and 83. 
40On pages ~~ one 57, the report, in its conclusions 3, 4 and 5 criticizes what are 
the mu 


said to be tiplicity and confusion of agencies. 
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are contained in a section entitled ‘‘Redistribution of Functions,’’ pages 
69 to 71. On pages 69 and 70, the report proposes: 


“The following proposal is put forward as a ible solution of the inde- 
pendent commission problem, present and future. Under this proposed plan the 
regulatory agency would be set up, not in a governmental vacuum outside the 
executive departments, but within a department. There it would be divided 
into an administrative section and a judicial section. The administrative section 
would be a regular bureau or division in the department, headed by a chief with 
career tenure and staffed under civil-service regulations. It would be directly 
responsible to the Secretary and through him to the President. The judicial 
section, on the other hand, would be ‘in’ the department only for purposes of 
‘administrative “meen such as the budget, general personnel administra- 
tion, and material. It would be wholly independent of the department and the 
President with respect to its work and its decisions. Its members would be ap- 
pointed by the President with the oe of the Senate for long, staggered 
terms and would be removable only for causes stated in the statute. 

“The division of work between the two sections would be relatively simple. 
The first procedural steps in the regulatory process as now carried on by the 
independent commissions would go to the administrative section. It would 
formulate rules, initiate action, investigate complaints, hold preliminary hearings, 
and by a process of sifting and selection prepare the formal record of cases 
which is now prepared in practice by the staffs of the commissions. It would, 
of course, do all the a administrative or sublegislative work now done by 
the commissions—in short all the work which is not essentially judicial in nature. 
The judicial section would sit as an impartial, independent ly to make deci- 
sions affecting the public interest and private rights upon the basis of the rec- 
ords and findings presented to it by the administrative section. In certain types 
of cases where the volume of business is large and quick and routine action is 
necessary, the administrative section itself should in the first instance decide the 
cases and issue orders, and the judicial section should sit as an appellate body to 
which such decisions could be appealed on questions of law.” 


Probably no business in the world is comparable with the Govern- 
ment of the United States in magnitude, variety of subjects, complica- 
tions, or importance. Everyone will agree that it should be conducted in 
the most efficient manner. Any attempt to reorganize the Executive 
Branch of the Government is a stupendous task. The report of the com- 
mittee evidences a great amount of labor. It is obvious from what has 
been quoted above that, in the proposed reorganization, the committee 
gave some consideration to the so-called regulatory commissions. It is 
impossible, of course, to know just how far the committee investigated 
the history of the Commission, its internal organization, its numerous 
duties, or the record of the Commission’s achievements. The report 
recognizes the inherent difficulties encountered and prefaces what is said 
about the proposed redistribution of functions by saying that it is ‘‘put 
forward as a possible solution of the independent commission problem.”’ 
The report recognizes (pages 64 and 65) that reorganization of the gov- 
ernment ‘‘is not a mechanical task.’’ The human element must be recog- 
nized and the task ‘‘must be approached as a problem of morale and per- 
sonnel fully as much as a task of logic and management.’’ 

Under our plan of Government, there is a separation of functions 
into legislative, judicial and executive. The legislature makes the laws; 
the courts interpret them; and the executive executes them. There has 
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heen a deliberate effort to have a system of checks and balances, intended 
to preserve the integrity and independence of each branch of the Gov- 
ernment. 

In practice, this clear-cut separation of powers is difficult to pre- 
grve. Almost from the outset, it became necessary for Congress to dele- 
gate powers, and the doctrine of delegation was evolved. Under this 
principle, Congress can enact laws which lay down general rules of con- 
duet; and delegate to some agency, whether an executive department, a 
board, commission, ete., the duty and power to fill in details and dispose 
of specific cases in accordance with the rules laid down by Congress. 
There have been almost innumerable cases dealing with, and sustaining, 
the delegation of power in accordance with the rule just mentioned.® 

It is unnecessary in this article to attempt a general discussion of ad- 
ninistrative law. It seems appropriate, however, to refer to the fact 
that, for several years, the American Bar Association has had a Special 
Committee on Administrative Law which has given a great deal of con- 
sideration to the problems presented in connection with the various 
regulatory tribunals. While the scope of this article will not permit an 
extensive discussion of the report of the Special Committee on Adminis- 
trative Law, it will well repay careful examination, and a few excerpts 
may be helpful. The remedy suggested by the Special Committee on 
Administrative Law is to create a Federal Administrative Court.? 

On pages 257 and 258, the committee pointed out that, from the 
beginning of our Government, delegation of legislative power was found 
necessary : 


“Delegation of legislative power to executive officials is not a recent pheno- 
menon. In the first administration of President Washington, a certain amount 
of delegation took place, but on a small scale and within a restricted scope. 
The first volume of the federal statutes, covering a period of about ten years, 
is said to contain nineteen instances.” 


It also was pointed out that considerable latitude was needed in the 
delegation of legislative powers, and that ‘‘a rigid application of the 


5Some of the leading cases are Field v. Clark, 143 U. S. 649, 692; Butterfield v. 
Stranahan, 192 U. S. 470, 496; Union Bridge Co. v. United States, 204 U. S. 364, 377; 
United States v. Grimaud, 220 U. S. 506, 516; Houston & Texas Ry. v. United States, 
B4 U. S. 342; Colorado v. United States, 271 U. S. 153; Hampton & Co. v. United 
i 276 U. S. 394, 407; and United States v. C. M. St. P. & P. R. Co., 282 U. S. 


“6 Two of the best and most recent discussions are (a) the ~ of the Special 


mittee on Administrative Law, Advance Program of the 1936 Annual Meeting 
of the American Bar Association, pages 209 to 283, and (b) Administrative Law, b 
Reuben Oppenheimer, Columbia Law Review, January, 1937, pages 1 to 42, whic 
discuss the leading decisions and contain references to numerous text books and 
aticles on the subject. 

™The Special Committee on Administrative Law thought, however, that the 
Interstate Commerce Commission should be an exception to its proposal to con- 
tentrate various functions in an administrative court. On this general subject, see 
pages 229, 233, 234, and footnote on page 244. 
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separation-of-powers doctrine is neither possible nor desirable.’’ (pages 
258-260) 

At pages 241 and 242, the committee discusses the distinction 
between legislative and judicial powers as follows: 


“When an administrative agency is vested with the power to make rules and 
regulations having the force and effect of law it is exercising a legislative 
function. * * * Such exercises of the legislative function should not be vested 


in the pro court, even though in some cases Congress has given a judicial 
garb to the process of making regulations by requiring notice, hearing and 
written findings. * * * 


“Between such clearly legislative functions and clearly judicial functions 
there is, however, a borderland, the principal inhabitants of which occur under 
statutes providing for rate-regulation. Whether an order prescribing rates is on 
the legislative side, and an order finding an existing or proposed rate unreason- 
able is on the judicial side, are questions that do not have to be answered at this 
time. As already stated, the committee would not favor lodging the original 
exercise of such functions in the proposed court.” 


It should be borne in mind that the reason for the delegation of 
powers by Congress to various agencies, whether executive, legislative 
courts, or regulatory commissions, is that it is not feasible for Congress 
to exercise detailed legislative powers affecting almost innumerable 
transactions.® 

It is clear that Congress can delegate to the executive departments 
duties somewhat similar to those performed by the Commission. Pos- 
sibly the best illustration is the Packers & Stockyards Act, 1921, which 
is administered by the Secretary of Agriculture. That act has been 
upheld and interpreted in various decisions of the Supreme Court.® On 
the other hand, Congress has at times elected to delegate the powers to 
fill in legislative details to regulatory commissions which are independent 
of the executive departments. For example, in Humphrey’s Executor v. 
U. 8.,. 295 U. 8. 602, it was held that, when Congress provides for the 
appointment of officers whose functions, like those of the Federal Trade 
Commissioners, are of legislative and judicial quality, rather than execu- 
tive, and limits the grounds upon which they may be removed from office, 


8 In Hampton & Co. v. United States, 276 U. S. 394, 407, the Court said: 

“Again, one of the great functions conferred on Congress by the Federal 
Constitution is the regulation of interstate commerce and rates to be exacted 
by interstate carriers for the passenger and merchandise traffic. The rates to be 
fixed are myriad. If Congress were to be required to fix every rate, it would 
be impossible to exercise the power at all. Toasters, common sense requires 
that in fixing of such rates Congress may provide a Commission, as it does, 
called the Interstate Commerce Commission, to fix those rates, after heari 
evidence and argument concerning them from interested parties, all in accor 
with a general rule that Congress first lays down that rates shall be just and 
reasonable considering the service given and not discriminatory.” 





9 Stafford v. Wallace, 258 U. S. 495; Tagg Bros. & Moorhead v. United States, 
280 U. S. 420; St. foros Stockyards Co. v. United States, 298 U. S. 38; and Morgan 
v. United States, 298 U. S. 468. 
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the President has no constitutional power to remove them for reasons 
other than those so specified.’° 

The original and simplest form of delegation of legislative powers 
was for Congress to make general rules and then provide that the details 
should be filled in and the practical application to specific cases be made 
by one of the executive departments. The non-partisan, regulatory com- 
mission form of agency to perform the detailed work of a legislative 
nature is the modern equivalent of the original form. Passing over any 
question as to what is the most desirable form of agency, there seems to 
be nothing in principle to prevent Congress from reverting to the origi- 
nal form and adopting the proposal made in the report, or some modifi- 
cation thereof. The report itself apparently assumes that these func- 
tions, except as explained in the report in connection with the discussion 
of the ‘administrative section’’ and the ‘‘ judicial section,’’ are properly 
to be exercised by the executive departments. It is probably due to this 
assumption that there is no explanation in the report as to how the bur- 
dens of the executive department of the Government will be lightened by 
making it responsible for a large part of the duties now performed by the 
Commission and which, under the general understanding, are now per- 
formed as an arm of Congress.'! 

The report made by the Committee on Reorganizing the Administra- 
tive Management in the Government of the United States recognizes the 
peculiar difficulties of fitting the various regulatory commissions into the 
pattern adopted for the executive departments. The report must be ap- 
proached sympathetically and with appreciation of the difficulty with 
which the committee was confronted and, perhaps, the impossibility of its 
endeavoring to give individual treatment to the various regulatory bodies 
and other independent establishments. Careful examination of the report 





10[n the course of its opinion, the Court said, page 624: 

“The commission is to be non-partisan; and it must, from the very nature 
of its duties, act with entire impartiality. It is charged with the enforcement 
of no policy except the policy of the law. Its duties are neither political nor 
executive, but predominantly quasi-judicial and quasi-legislative. Like the Inter- 
state Commerce Commission, its members are called upon to exercise the trained 
judgment of a body of experts ‘appointed by law and informed by experience’.” 


The Court continued, page 625: 


“The debates in both houses demonstrate that the prevailing view was that 
the commission was not to be ‘subject to anybody in the government but . 
ve to the people of the United States’; free from ‘political domination or con- 
trol’ or the ‘probability or possibility of such a thing’; to be ‘separate and apart 
aon any existing department of the government—not subject to the orders of 
e President’.” 


. “In Humpbrey’s Executor v. U. S., 295 U. S. 602, the Supreme Court, in speak- 
ing of the Federal Trade Commission said, page 628: 

“The Federal Trade Commission is an administrative body created by Con- 
gress to cony into effect legislative policies embodied in the statute in accord- 
ance with the legislative standard therein prescribed, and to perform other 

specified duties as a legislative or as a judicial aid. Such a body cannot in any 
Proper sense be characterized as an arm or an eye of the executive. Its duties 
are performed without executive leave and, in the contemplation of the statute, 
must be free from executive control.” 
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itself indicates, however, that at some stage such individual considera- 
tion must be given to the Commission. The Commission was created fifty 
years ago. The original Interstate Commerce Act has been revised and 
expanded many times. 

The Commission, originally composed of five members, has been ex- 
panded to seven, then to nine, and finally eleven members, authority to 
delegate certain duties to divisions of the Commission being granted by 
Congress when the enlargement to nine members was made. In 1935, 
the Commission was given very broad powers over the interstate opera- 
tions of carriers by motor vehicle. At the present time, there are bills 
before Congress which, if enacted, will greatly expand the jurisdiction of 
the Commission over water carriers and over carriers by air. As may be 
inferred from the changes in the composition of the Commission, there 
have been discussions for many years as to the best method of organizing 
the Commission, and the subject is still under consideration, as will be 
seen by referring to the Commission’s annual reports.’* These matters 
are mentioned not only to show the more or less continuous considera- 
tion of various plans to change the organization and duties of the Com- 
mission,!* but also to indicate that, on account of the size of the Commis- 
sion, its multitudinous duties, and the size and importance of the indus- 
tries it regulates directly, to say nothing of the industries and individuals 
affected by its decisions, great practical difficulties are encountered in 
making changes. 

The organization of the Commission itself and the various provi- 
sions of the laws under which it operates are the result of a process of 
evolution on the basis of ‘‘trial and error.’’ Probably no one will claim 
either that the laws are ideal or that their administration approaches per- 
fection. On the other hand, considering the difficulty of determining 
what is a ‘‘just and reasonable rate,’’ what is ‘‘unjust discrimination” 
or ‘‘undue prejudice,’’ ete., the administration of the law has been rea- 
sonably successful. Professor Sharfman, in his study of the Commis- 
sion, refers to its ‘‘long history, far-reaching influence and high tradi- 
tion of performance.’’!® 

The proposed change may or may not be necessary and desirable. 
It should, of course, be tested by the ideal set forth on page 65 of the 
report, that is, ‘‘that a nice blueprint, an attractive-looking chart, is not 
the end of reorganization,’’ and that what is desired is a government 
‘*that will actually deliver the goods in practice.’’ 


12 For example, see annual report for 1936, page 107. : 

_ 48 There have been various plans for separating the functions of the Commis- 
sion. Most of the plans have provided for the continued existence of the Commis- 
sion, which would retain its regulatory powers, and for the creation in addition of a 
Secretary of a a Director General, a Transportation Administrator, 
or some officer with similar title, who would exercise what are sometimes termed 
the purely administrative duties of the Commission. ' 

14 As indicated earlier, the Special Committee on Administrative Law . 
these inherent difficulties and proposed to make the Commission an exception to its 
plan for an administrative court. a 

15 The Interstate Commerce Commission, I. L. Sharfman, Volume 1, page vil. 
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While the general theory of the report as regards regulatory com- 
missions is set forth, an examination of the plan, quoted earlier herein, 
fails to disclose exactly how it would operate when applied to the Com- 
mission. There would be ‘‘an administrative section and a judicial sec- 
tion’ (page 69). Page 71 of the report states that ‘‘the present Com- 
missioners as a body would assume the status of a judicial section’’ and 
that the present staff of the Commission, under a responsible adminis- 
trative chief, could be molded into an administrative section. As the 
Commissioners themselves would comprise the judicial section, it may 
simplify consideration to treat the judicial section as the Commission. 
The question arises as to whether any portion of the Commission’s staff 
would be retained by the Commission on the judicial section. If the 
plan contemplates that the judicial section (the Commission) shall con- 
tinue to exercise regulatory functions in prescribing rates for railroads, 
motor carriers, pipelines, etc., passing on applications for authority to 
construct new lines of railroad or abandon existing lines, etc., it seems 
reasonably clear that it will be physically impossible for such judicial 
section to function without retaining a large corps of examiners and 
other expert assistants. It is not entirely clear that this is contemplated. 
If the explanation on pages 69 and 70 of the report, quoted earlier 
herein, is taken literally, it may be that the judicial section (the Com- 
mission) will have a very limited jurisdiction. The administrative sec- 
tion, which will be ‘‘a regular bureau or division in the department,”’ 
will take care of the ‘‘first procedural steps in the regulatory process.”’ 
It will ‘‘formulate rules, initiate action, investigate complaints, hold pre- 
liminary hearings, and by a process of sifting and selection prepare the 
formal record of cases which is now prepared by the staffs of the Com- 
nissions.’’ On the other hand, the judicial section (the Commission) 
“would sit as an impartial, independent body to make decisions affect- 
ing the public interest and private rights upon the basis of the records 
and findings presented to it by the administrative section.’’ Although 
the expression ‘‘preliminary hearings’’ is used, this apparently contem- 
plates that the judicial section (the Commission) no longer would have 
control over the rules of practice governing proceedings before it, would 
have nothing to do with the conduct of the hearings, and would base its 
decisions upon ‘‘records and findings presented to it by the administra- 
tive section.’’ The question, of course, arises as to whether the judicial 
section (the Commission) must accept as conclusive the findings pre- 
sented by the administrative section ; and, if so, what the courts would do 
with decisions based, not upon the findings made by the judicial section 
(the Commission), but upon findings of fact presented to that body by 
the administrative section, which would be a regular bureau or division 
in the executive department, and over which the judicial section would 
have no control. 

Moreover, the report states, page 70, that in certain types of cases, 
Where the volume of business is large, and quick and routine action is 
necessary, ‘‘the administrative section itself should in the first instance 
decide the case and issue orders, and the judicial section should sit as an 
appellate body to which such decisions could be appealed on questions of 
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law’’ (emphasis supplied). It is not stated in the report what these 
types of cases would be, or who would determine what cases should be 
decided by the administrative section. Obviously, as to such cases, where 
the judicial section would sit ‘‘as an appellate body,’’ the judicial section 
would be treated as an administrative court, with limited jurisdiction."* 

It is not entirely clear just how much broader the jurisdiction of the 
judicial section would be with regard to cases as to which it, and not the 
administrative section, would decide the cases and issue orders. The 
report describes the functions of the administrative section in part as fol- 
lows (pages 69 and 70) : 


“It would, of course, do all the purely administrative or sublegislative work 
now done by the commissions—in short all the work which is not essentially 
judicial in nature.” 


The work of the Interstate Commerce Commission has been considered 
essentially legislative or quasi-legislative in character, although some 
court decisions and discussions of administrative law speak of the work 
as partly legislative and partly judicial. Ordinarily, it is understood 
that prescribing rates for the future is a legislative function, while find- 
ing what would have been a reasonable and otherwise lawful rate on ship- 
ments already made is a judicial function.'* In other words, the ‘‘essen- 
tially judicial’’ function which the Commission performs is that of award- 
ing reparation. 

It is suggested that probably what the courts and the text writers 
have in mind when they say that the Commission exercises legislative 
and judicial powers (except when they refer to awards of reparation) is 
that the function is legislative, but that the process or manner in which 
the function is performed is judicial, that is, full hearing must be ac- 
corded under rules prescribed by the Commission, but which shall con- 
form, as nearly as may be, to those in use in the courts of the United 
States.'® 

One other matter should be mentioned which is not entirely clear. 
One of the purposes of the proposed reorganization is to make the gov- 
ernment service more attractive for ‘‘career officials,’’ not only by ex- 
tending the merit system, but also by making salaries more commensurate 
with the responsibilities assumed by the officials.1® It is not clear, how- 
ever, just what salaries are recommended for the Commissioners and the 
officials now employed by the Commission. On page 31, there are a 





_ 16The reorganization committee in making its report may or may not have 
given consideration to the fact that, in recommending that “the present commis- 
sioners as a body would assume the status of a judicial section,” a number of the 
members of the Commission are not lawyers. 

17 Baer Bros. Co. v. Denver & R. G. R. Co., 233 U. S. 479; Arizona Grocery Vv. 
Atchison Ry., 284 U. S. 370, 386, 389. . 
18 Interstate Commerce Act, Section 17 (U. S. Code, Title 49, Section 17.) 
19 For example, on page 30, it is said: 

“Salaries for the higher administrative and professional positions must 
therefore be increased if the Federal Government is to attract and retain the 
services of men and women of outstanding ability.” 
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number of recommendations regarding the salary policy of the Govern- 
ment. The first is as follows: 


“The annual salaries of heads of executive departments, under secretaries, 
and assistant secretaries should be fixed by law at $20,000, $15,000, and $12,000 
respectively. Salaries of heads of independent establishments and of members 
of latory commissions should be fixed by the President at amounts not to 

the maximum rate of the appropriate classification grades in which their 
respective positions are placed.” 


This indicates, first, that salaries of members of regulatory commissions 
may be fixed at varying amounts, dependent upon classification grades 
in which their positions are placed, instead of being determined by 
statute; and second, that, even if such salaries are not on a level lower 
than at present, they probably will be relatively lower, as compared with 
the higher officials of the various executive departments, than they are 
now. What has just been said applies to the ‘‘ judicial section.’’ 

Apparently, the great bulk of the Commission’s staff, and possibly 
the entire staff, will constitute the ‘‘administrative section.’’ At the 
present time, the Commission has a substantial number of bureaus, the 
chiefs and assistant chiefs of which are paid not to exceed the maximum 
amounts assigned for the respective classification grades.*” The pro- 
posed plan (page 69) contemplates that the administrative section 
“would be a regular bureau or division in the department, headed by a 
chief with career tenure and staffed under civil service regulations.’’ 
This raises the query as to whether there automatically would be demo- 
tions for most of the present bureau heads and their assistants in the 
Commission, as the new organization would consolidate the various 
bureaus of the Commission into a single bureau or division. 

Another point which might be mentioned is the fact that the reor- 
ganization, if applied to the Commission, probably will need some spe- 
tific legislation in addition to simply authorizing the creation of an 
administrative section and a judicial section. Without multiplying in- 
stances, Section 21 of the Interstate Commerce Act?! requires the Com- 
mission, on or before the third day of January in each year, to make a 
report to Congress which shall contain information and data, etc., ‘‘to- 
gether with such recommendations as to additional legislation relating 
thereto as the Commission may deem necessary * * *.’’ 

When the Congress is called upon to consider bills which embody 
the recommendations in the reorganization report, it will be necessary 
for it to decide the manner in which and the agency by which it desires 
to have filled in the legislative details incident to the regulation of the 
various types of carriers subject to the Interstate Commerce Act and 
related acts. In the normal course of business, it is assumed that, in so 
far as it affects the Commission, such bills will be referred for consider- 
ation to the Senate Committee on Interstate Commerce and the House 
Committee on Interstate and Foreign Commerce. If this is done, pre- 


20At times, the Commission has secured special legislative authority to pa 
some of its officials more than the classification grades would permit. ' aod 
21U. S. Code, Title 49, Section 21. 
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sumably an opportunity will be afforded the general public, as repre- 
sented by State authorities, chambers of commerce, ete.; shippers and 
travelers; the carriers to be regulated; and the officers and employes of 
the various carriers, to express their views regarding the proposed plan. 
Whether or not the plan, or some modification thereof, should be adopted, 
ean be determined at that time and is not here considered. It is to be 
hoped, however, that, if any change is made, the provisions regarding the 
duties now performed by the Commission will be made definite and pre- 
cise. Otherwise, there is likely to be a period of the utmost confusion 
which, on account of the magnitude of the transactions subject to the 
Commission’s jurisdiction, will seriously embarrass the commerce of the 
country and impede the process of national recovery. 














George B. McGinty, Secretary of 1. C. C., Dead. 


Grorce Banxs McGinty, Secretary of the Inter- 
state Commerce Commission, died at his home 3030 
Forty-Fourth Street, in Washington, on Tuesday, 
February 16, 1937. Death resulted from pneumonia. 
Mr. McGinty entered the service of the Interstate 
Commerce Commission in 1908. He was appointed 
Attorney-Examiner in 1911, Assistant Secretary in 
1912, and has been Secretary of the Commission since 
1913. He was born in Monroe County, Georgia, on 
September 8, 1878. After attending Emory College, 
he began work, at the age of 19, for the Georgia Rail- 
road, and was employed successively by the Atlantic 
Coast Line, the Southern and the Atlanta & West 
Point. At the time of his appointment to the Govern- 
ment service he was Traveling Passenger and Freight 
Agent for the latter. He had received many honors 
in Masonry. He is survived by his widow, and two 
sons by an earlier marriage. 





























Have you sent in your contribution to the Cooley Bust Fund? 




















Program for the Semi-Centennial Exercises of the 
Interstate Commerce Commission. 


April 1, 1937. 
DEPARTMENTAL AUDITORIUM, 
Constitution Avenue at Thirteenth Street. 


I. Morning Session at 10 o’clock. 
Presiding : Joseph B. Eastman, Commissioner. 


1. The Employes of the Interstate Commerce Commission ' 
George M. Crosland, Assistant Director, Bureau of Traffic, senior employe 
of the Commission. 


2. The Practitioners before the Commission. _ a 
Allan P. Matthew, President of the Association of Practitioners before the 
Interstate Commerce Commission. 


3. The State Commissions and the Interstate Commerce Commission. 
John E. Benton, General Solicitor, National Association of Railroad and 
Utilities Commissioners. 


Il, Afternoon Session at 2 o’clock. 
Presiding : Frank McManamy, Commissioner. 


1. The Roots of the Act to Regulate Commerce. 
Clyde B. Aitchison, Commissioner. 


2. The Act to Regulate Commerce before 1920. ; 
Patrick J. Farrell, former Commissioner and Chief Counsel. 


3. The Interstate Commerce Act since 1920. ‘ 
John J. Esch, former Commissioner, and Member of Committee on Inter- 
state and Foreign Commerce of the House of Representatives for 18 
years. 


Ill. Evening Session at 8 o’clock. 
Presiding : Balthasar H. Meyer, Commissioner. 


1. The Interstate Commerce Act and the Interstate Commerce Commission 
from the Standpoint of 


a. The Committee on Interstate and Foreign Commerce of the House of 
Representatives. 
larence F. Lea, Present Chairman of the Committee, and a member 
for 16 years. 


b. Sam Rayburn, Present Floor Leader, and for 24 years member and 
Chairman of the Committee. 


c. The Committee on Interstate Commerce of the United States Senate. 
Burton K. Wheeler, Chairman, and for 13 years member of the 
Committee. 


2. Reading of a message from The President of the United States. 


Have you bought your tickets for the Semi-Centennial Dinner, March 31, 1937? 
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Plans for Golden Jubilee Dinner Completed * 


The Committee in charge of the Golden Jubilee Dinner in honor of 
the Interstate Commerce Commissioners on the occasion of the Semi- 
Centennial of the Interstate Commerce Commission has announced the 
completion of plans for the Dinner, which is to be held in the Grand Ball- 
room of the Mayflower Hotel at Washington, D. C., on Wednesday eve- 
ning, March 31, 1937, at 7:00 o’clock. 

Mr. Henry Wolf Bikle, General Counsel of the Pennsylvania Rail- 
road Company, will be the Toastmaster. Mr. Elmer A. Smith, General 
Attorney, Illinois Central System, will speak on ‘‘The Occasion of Our 
Dinner.’’ The principal address will be made by Mr. Luther M. Walter, 
senior member of the firm of Walter, Burchmore & Belnap, of Chicago. 
Mr. Walter is widely known throughout the country, and is a former 
employee of the Interstate Commerce Commission. The Toastmaster and 
both of the speakers are members of the Association Of Practitioners 
Before The Interstate Commerce Commission. The subject of Mr. Wal- 
ter’s address has not yet been announced, but he will, in general, speak 
of the fine record of service which the Commission has achieved during 
its first fifty years of existence. The speakers will consume only one 
hour. 

The music for the occasion will be furnished by the Interstate Male 
Chorus, with Hon. Clyde B. Aitchison conducting. One of Washing- 
ton’s well-known orchestras will furnish the music for the dancing, which 
will begin at 11:00 P. M. and continue until 1:00 A. M. 

The names of persons attending the Dinner will be printed in a later 
issue of the JOURNAL. 

The Committee has been encouraged by the advance reservations of 
tickets, and it is assured that the Dinner will be well attended. 

The National Association of Railroad and Utilities Commissioners 
and The National Industrial Traffic League are cooperating with the 
Association in arranging the Dinner, and are represented on the Com- 
mittee in charge, which consists of Clarence A. Miller, Chairman, Hon. 
John J. Esch, R. Granville Curry, John E. Benton and Edward F. Lacey. 

This will be the only occasion in the lifetime of the present members 
of the Association to attend such a celebration, and those who contem- 
plate attending it are urged to send in their orders for Dinner tickets 
promptly. 

The Interstate Commerce Commission has announced a very inter- 
esting program for the following day, April 1st. This program appears 
on the next page. 





* This issue of the Journal bas been held in order that the members may be 
fully ~~ eee with the Commission’s program for its Semi-Centennial exercises 
on A Ist. 


‘ 





Have you sent in your contribution to the Cooley Bust Fund? 
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Contribute to the Cooley Bust Fund Now. 


The Committee on the Semi-Centennial Celebration of the Inter- 
emi- & state Commerce Commission, of which Clarence A. Miller is Chairman, 
the 9 recently sent to all practitioners before the Interstate Commerce Com- 
3all- # mission an announcement to the effect that it is the intention of the Prac- 
eve- & titioners to present to the Interstate Commerce Commission a bronze 
bust of Honorable Thomas McIntyre Cooley, the first Chairman of the 
Rail- § Interstate Commerce Commission. It will be recalled that it was Judge 
eral # Cooley who guided the destinies of the Commission in its early days and 
Our § is given credit for the fine record the Commission made at the beginning 
Iter, of its existence. 
AZO. Practitioners throughout the nation have been asked for contribu- 
rmer @ tions to this fund. They are being received daily. This is a well worth 
and § while undertaking and a gesture that we are sure those who practice 
mers § before the Commission can very well make in honoring this great Com- 
Wal- § missioner. A form was sent out for the purpose of making these contri- 
peak § butions, but that is not necessary. Every member is urged to send in 
ring § just as large a sum as he can spare to help make this undertaking a suc- 
one § cess) Announcement of the progress of the undertaking will be made 
at the dinner on March 31st, and in some later issue of the JouRNAL a list 
Male § of all of the contributors will be printed as a permanent record to be 
hing- § filed with the Interstate Commerce Commission at the time the bust is 
vhich § presented. 
Checks should be made payable to Clarence A. Miller, Chairman, 
later § Cooley Bust Bund, 2218 I. C. C. Building, Washington, D. C. 











ns of 

oners JUDICIARY REORGANIZATION BILL. 

h ‘ ur 

Ae: The Committee on the Judiciary of the Senate has announced that it 


Hon. @ Yul begin hearings on President Roosevelt’s Judiciary Reorganization 
acey. Bill (S. 1892-H. R. 4417) on March 9, 1937. 





RAILROADS AS CONTRACT CARRIERS. 


inter- § The Minister of Railways of Canada, in his bill for extending Com- 
pears § mission control over all carriers, is including a provision permitting rail- 

ways to contract with shippers for the transportation of all their freight 
= at rates which depart from regular tariffs. These rates would compare 


on vith the so-called ‘‘agreed charges’’ now in effect in England. The 
Minister of Railways said : 


“The railway today is expected by many industries to be a standby. They ship 
~y by truck or boat in summer and return to the railways al the winter 
haul. If they want to use trucks then let’s take up the railway. If they want 

to contract with the railway let them do it.” 
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COMMISSION REORGANIZATION TO BE CONSIDERED 
BY EXECUTIVE COMMITTEE. 


There will be a meeting of the Executive Committee on March 31st, 
It has been suggested from various sections of the country that the 
Executive Committee should consider President Roosevelt’s plan of re- 
organization as it affects the Interstate Commerce Commission. Legisla- 
tion is pending in Congress at this time which contemplates carrying out 
the President’s plan in whole or in part. 

Since we have no legislative committee the subject will be given con- 
sideration by the Executive Committee at its meeting. Members have 
undoubtedly read in the papers and in trade journals an outline of the 
plan. Since we have no means of taking a poll of our membership, ex- 
pressions of our members in writing will be appreciated by the Executive 
Committee. 





GUFFEY-VINSON COAL BILL REPORTED. 


The Committee on Ways and Means of the House of Representatives, 
on February 22nd, made a favorable report on an amended Guffey- 
Vinson Coal Bill (H. R. 4985). The Committee increased the penalty 
tax to be levied against coal operators who refuse to comply with the 
provisions of the Act. The original bill (H. R. 2015) carried an excise 


tax of 1314%, but the new measure increases the tax to 19'4%. It re- 
duces from 144% to % of 1% the blanket levy on bituminous coal 
operators. The House of Representatives is expected to pass the bill at 
an early date. Representative Vinson said the new bill contains none of 
the provisions which the Supreme Court of the United States held to be 
unconstitutional in the Carter Coal Company Case, in which the original 
Guffey-Snyder Coal Act was held unconstitutional. 














F. B. Livingstone Dead. 


Frank B. Livinestong, 64, for 18 years secretary 
to Honorable Joseph B. Eastman, died of a heart 
attack on February 26th. 

Mr. Livingstone, a native of Calais, Maine, joined 
Commissioner Eastman as confidential secretary in 
1919, remaining in that capacity during the period 
which Mr. Eastman served as Federal Coordinator of 
Railroads in 1933. 
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HEARINGS IN EX PARTE NO. 115. 


The taking of testimony on behalf of the carriers, in Ex Parte No. 
115—In the Matter of Increases in Freight Rates and Charges, has been 
concluded, with the exception of certain information which is yet to be 
supplied, upon (1) the general aspects of the reopened proceeding, (2) 
the lawfulness and propriety of the proposed increased rates upon the 
so-called heavy basic commodity list, and (3) the percentage relation to 
first-class rates of fifth and sixth classes when governed by the official 
classification. 

The hearings will be resumed at the office of the Interstate Com- 
merce Commission at 10:00 A. M., Tuesday, March 23, 1937. Upon re- 
sumption of the hearings, the opponents or protestants are to present 
testimony as to the subjects that have been covered. Testimony as to 
other commodities is to be reserved. The Commission has announced 
its desire to conclude the record upon the subjects mentioned before 
taking up the other commodities included in the two petitions of the ecar- 
riers. At the resumed hearing in Washington the same general order 
will be followed as in the presentation of testimony on behalf of the car- 
riers, i.e., general testimony first, then testimony as to coal, coke, iron 
ore, iron and steel list, gvpsum rock, ete., and petroleum and its products. 
The Commission will arrange for further hearings as to the general 
aspects of the case, the heavy basic commodities, and as to official elassi- 
fication fifth and sixth class relations, at Boston, Atlanta, Chicago, St. 
Paul and Kansas City, after the Washington hearing. The dates for the 
outside hearings will commence not earlier than April 15th. 

The far western and transcontinental rates will be heard inde- 
pendently. It has been arranged to commence the hearing upon the rates 
at San Francisco at 10:00 A. M., April 12, 1937, at the offices of the 
Merchants Exchange. Subsequently, at dates later to be announced, but 
not earlier than May 15th, further hearings will be resumed at Salt Lake 
City, Los Angeles and Portland. 

The Commission has announced that persons who desire to be heard 
at any of these hearings will facilitate the arrangements necessary by 
sending notice of their intention, stating the commodities involved, the 
number of witnesses, and the approximate amount of time necessary for 
presentation of direct testimony, to the Commission, at Whshington, 
making reference to the docket number, Ex Parte No. 115. 





. C. C. ORDERS INVESTIGATION OF CLASS RATES TO, FROM 
AND WITHIN SOUTHERN TERRITORY. 


Acting upon a petition filed on September 25, 1936, by the Joint 
Conference of Southern State Commissioners and Shippers, the State 
regulatory commissions of various Southern States, the Southern Traffic 
League, the North Carolina Traffic League, and the South Side Virginia 
Just Freight Rate Association, and other commercial organizations and 
shippers, alleging that the present class rates within Southern Territory 
are unjust and unreasonable, and praying that the Commission, on its 
own motion, institute an investigation into these class rates, the Com- 
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mission has, on its motion, instituted a proceeding of investigation and 
inquiry into and concerning the interstate class rates and the charges 
resulting therefrom now in effect within Southern Territory, and between 
Southern Territory and Official Territory, with a view to determining 
whether said rates are unjust, unreasonable, unduly prejudicial, unduly 
preferential, or otherwise in violation of the Interstate Commerce Act. 
The proceeding has been docketed as I. C. C. Docket No. 27655—South- 
ern Class Rates, 1937 and assigned for hearing at such times and places 
as the Commission may hereafter direct. 


In instituting the investigation, the Commission, in a notice, said: 


“The Commission decided to grant the request, but having in mind the fact 
that the interterritorial class rates between official and southern territories were 
closely related in method of construction to the southern intraterritorial class rates 
and being aware of dissatisfaction with the interterritorial rates among a number of 
shippers, the Commission on November 20, 1936, issued a public notice inviting com- 
ments on the proposal of an investigation limited to the southern intraterritorial 
rates. A large number of communications in response to that notice were received. 
From these it appears that, although there is a difference of opinion as to the desira- 
bility of broadening the investigation to include the interterritorial rates, a consid- 
erable number of shippers particularly in official territory consider the present inter- 
territorial rates unreasonable and might be adversely affected if changes were to be 
made in the intraterritorial rates without contemporaneous modification of the inter- 
territorial rates. The Commission is of the view that such testimony as these ship- 
pers may wish to present in criticism of the interterritorial rates is highly germane 
to the question of the related intraterritorial rates, and that if it should be found 
that changes should be made in the latter rates it would be impossible to do complete 
justice without requiring a readjustment of the interterritorial rates at the same time. 
Accordingly the investigation has been framed to include the interterritorial rates. 
Although this will necessarily result in a larger record than would probably be in- 
volved in an investigation limited to the intraterritorial rates, it will obviate the pos- 
sible necessity of a subsequent separate investigation of the interterritorial rates and 
thereby time will probably be saved in the long run. 

“In assigning this proceeding for hearing every effort will be made to serve the 
convenience of interested parties in both official and southern territories. It is prob- 
able that the opening hearing will be held in the latter territory, and that such hear- 
ing will be limited to evidence concerning intraterritorial rates.” 





GRAPEFRUIT GROWERS AND MARKETERS SEEK REDUCTION 
IN FREIGHT RATES. 


Chairman Miller of the Interstate Commerce Commission on Febru- 
ary lst made public a letter which he had written to Mr. J. J. 
Pelley, President, Association of American Railroads, stating that the 
Commission had received communications signed by representatives of 
various organizations of growers and marketers of grapefruit in Florida, 
transmitting a proclamation of the Governor of that State declaring that 
an emergency exists in the matter of excess supplies of grapefruit which 
can be corrected only by a reduction in freight rates. The growers and 
marketers suggest a general reduction of fully 50% in the measure 
of rates prescribed in Docket No. 16939—Railroad Commissioners of 


State of Florida v. Aberdeen & Rockfish R. R. Co., Et Al, 144 I. C. ©. 
603. 
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Chairman Miller also said that a delegation consisting of Senators 
and Congressmen from Florida, the Governor of that State, the Chair- 
man of the Board of Railroad Commissioners, and representatives of 

wers and marketers of grapefruit appeared before him and requested 
that the Interstate Commerce Commission ‘‘use its good offices with the 
earriers’’ to obtain a hearing before representatives of the interested car- 
riers in authoritative position to take action. The Chairman said it was 
made plain to his callers that the Commission had no power to require 
a reduction in the rates except in a formal proceeding, and after full 
hearing. The Chairman suggested to Mr. Pelley that the carriers give 
consideration to the request of the Florida delegation, stating that the 
Commission would be glad to have a representative at the hearing to 
render any advice or assistance possible. 

Announcement has been made that the Chief Traffie Officials of the 
various railroads, at a meeting in Chicago on February 12th, have denied 
the request of Florida grapefruit growers and shippers for a temporary 
reduction in freight rates on Florida and Texas grapefruit. 





MOBILE PORT COMPLAINT. 


The Alabama State Docks Commission, the Mobile Chamber of 
Commerce and the City of Mobile have filed a complaint with the Inter- 
state Commerce Commission alleging that the rail carriers are maintain- 
ing rates and charges on freight between Mobile, Alabama, on the one 
hand, and points in Alabama, Kentucky, Louisiana, Mississippi, and 
Tennessee, which are excessive, unreasonable and unjust, and unjustly 
discriminatory against and unduly prejudicial to Mobile and its traffic, 
and preferential of the Port of New Orleans and its traffic, to the extent 
that the rates and charges to and from and via Mobile exceed the rates 
and charges contemporaneously in effect to and from and via New 
Orleans, for relatively the same distance and for relatively the same 
transportation service. The complaint has been docketed by the Inter- 
state Commerce Commission as I. C. C. Docket No. 27646—State Docks 
Commission, Et Al v. Gulf, Mobile & Northern Railroad Company, Et Al. 
The defendant carriers have been given twenty days from February 4, 
1937, to answer the complaint. 





1, C. C. EXAMINER URGES INVESTIGATION OF 
ALL COMMODITIES RATES. 


Examiner Smith of the Interstate Commerce Commission has recom- 
mended that the Commission institute a broad investigation, on its own 
notion, of all ‘‘all-commodities’’ rates. In his proposed report, dealing 
with an all-commodities rate of 35c per 100 pounds, established by rail- 
roads on traffic between Chicago and the Twin Cities to meet the flat- 
ear-trailer rate which the Chicago Great Western recently established, 

says: ‘‘It is inconceivable that the Commission is to sit quietly by 
While the rail-lines and the motor-carriers cut and slash rates to the 
inevitable ruin of rail-lines and trucks.’’ 





Regulation of Motor Carriers. 


New Motor Carrier Joint Boards. 
The following Motor Carrier Joint Boards have been created : 


No. 203—Jud P. Wilhoit, representing Georgia; R. O. Self, repre- 
senting North Carolina; and Porter Dunlap, representing Tennessee. 

No. 204—Jud P. Wilihoit, representing Georgia, and R. O. Self, 
representing North Carolina. 

No. 205—Eugene S. Matthews, representing Florida. 

No. 206—Harold E. West, representing Maryland; P. S. Stahl- 
necker, representing Pennsylvania; and James P. Tierney, representing 
West Virginia. 

No. 207—Joseph 8S. Snow, representing Utah. 

No. 208—Moie Cook, representing Indiana; D. C. Moore, repre- 
senting Kentucky ; and H. L. Goodbread, representing Ohio. 

No. 209—D. C. Moore, representing Kentucky; H. L. Goodbread, 
representing Ohio; and W..H. Turner, representing Tennessee. 

No. 210—Robert E. Valdez, representing New Mexico; C. B. Bee, 
representing Oklahoma; C. V. Terrell, representing Texas. 

No. 211—Gordon W. Goodbee, Jr., representing Louisiana; C. B. 
Bee, representing Oklahoma; C. V. Terrell, representing Texas. 

No. 212—Edward E. Wheeler, representing Colorado; Robert E. 
Valdez, representing New Mexico; Joseph S. Snow, representing Utah. 

No. 213—-Edward E. Wheeler, representing Colorado, and Joseph 
S. Snow, representing Utah. 

No. 214—Edward E. Wheeler, representing Colorado; C. B. Bee, 
representing Oklahoma; C. V. Terrell, representing Texas. 

No, 215—Z. M. McCarroll, representing Arkansas. 

No. 216—Z. M. McCarroll, representing Arkansas; Alex Grouchy, 
representing Louisiana; Porter Dunlap, representing Tennessee. 

No. 217—Z. M. McCarroll, representing Arkansas, and C. B. Bee, 
representing Oklahoma. 

No. 218—Z. M. McCarroll, representing Arkansas; Alex Grouchy, 
representing Louisiana ; Gillis Cato, representing Mississippi. 

No. 219-—-Charles Munn, representing Minnesota; R. O. Self, repre- 
senting North Dakota; Fred S. Hunt, representing Wisconsin. , 

In announcing these new Boards, the Commission adopted a new 
procedure and named substitute members as well as principal members. 
The substitute members are not here listed. 


Changes in Motor Carrier Joint Boards. 


D. C. Moore, Director, Department of Motor Transportation, Frank- 
fort, Kentucky, has been appointed a member of Motor Carrier Joint 
Boards Nos. 10, 51 and 62, vice Cliff Claypool, to represent the State of 
Kentucky. 


254 





FEBRUARY, 1937 





Classification of Motor Carriers and Brokers. 


The Bureau of Motor Carriers of the Interstate Commerce Commis- 
sion, on January 29th, made public a proposed report classifying motor 
carriers and brokers. Director Rogers of that Bureau, in making the 
report public, said : ‘‘The suggestions contained in the attached proposed 
report are only tentative and are submitted with the hope that the motor 
carrier industry, as a whole, and each of its several groups will feel free 
to criticize and make such suggestions as may be deemed proper and 
necessary. * * * To enable the Bureau to give due consideration to 
the suggestions made, you are requested either individually, or through 
the representatives of your respective group, to submit your sugges- 
tions in writing to the Bureau of Motor Carriers on or before Monday, 
March 1, 1937.’’ 


Clearance Lights For Motor Vehicles. 


The Bureau of Motor Carriers has made public a report of tests 
conducted by the National Bureau of Standards on colors of clearance 
lights for motor vehicles. Because of the great diversity in the regula- 
tions of the several States requiring clearance lights, the Bureau of 
Motor carriers deemed it necessary to determine by tests the relative 
merits, from the standpoint of visibility and general effectiveness, under 
various conditions and at various locations, of several colors of clearance 
lights. The real purpose of the tests was to determine which one of the 
colors, white, amber, green and blue, was the most suitable for the use 
of front clearance lights on large motor vehicles. Amber appeared to be 
distinctly the most desirable color for front clearance lights, and accord- 
ingly Rules 4A (3) and 5A (3) in the safety regulations promulgated on 
December 23, 1936, by the Interstate Commerce Commission will require 
front clearance lights to be amber. 


Free Transportation by Motor Carriers. 


The Interstate Commerce Commission announced on January 26th 
that under the Motor Carrier Act common carrier motor vehicles may 
transport property into the flood areas free of charge or at reduced rates 
without the filing of tariffs and without authority or permission other 
than that extended by the law. The Commission warned, however, that 
tare should be taken that shipments so transported are actually for 
charitable purposes, i.e., are food, clothing, medicines or other supplies 
for distribution to the needy. 





Have you bought your tickets for the Semi-Centennial Dinner, March 31, 1937? 
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Motor Carrier Act Security For Protection of Public. 


Division 5 of the Interstate Commerce Commission, in Ex Parte No. 
MC-5, has issued an order exempting from the provisions of its order of 
August 3, 1936, (1) carriers engaged in the transportation of passengers 
or property in interstate or foreign commerce wholly within a munici- 
pality or between contiguous municipalities or within a zone adjacent to 
and commercially a part of any such municipality or municipalities; 
(2) brokers and (3) forwarding companies. The exempted parties are 
not required to file surety bonds, policies of insurance, ete., until the 
further order of the Commission. 

The Commission has denied the petition of the Virginia Highway 
Users Association which sought a modification of the rules and regula- 
tions with respect to the matter of security for the protection of the 
public as required by the Motor Carrier Act, and of rules and regulations 
governing the filing and approval of surety bonds, policies of insurance, 
qualifications as a self+insurer, or other securities and agreements by 
motor carriers and brokers. 


Filing of Contracts By Contract Motor Carriers. 


The Interstate Commerce Commission has extended until April 15, 
1937, the time for filing contracts by certain classes or groups of line- 
haul or over-the-road contract carriers by motor vehicle, and has as- 
signed the subject for oral argument before the Commission on March 
11, 1937, at 10:00 A. M. The Commission has announced that any inter- 
ested party may appear and be heard during the oral argument. 


Hagerty Appointed B. M. C. District Supervisor. 


Allen W. Hagerty, who has been Executive Assistant to former 
Federal Coordinator Eastman, has been appointed District Supervisor 
of the Bureau of Motor Carriers of the Interstate Commerce Commission 
at Chicago. 


Violations of Motor Carrier Act Enjoined. 


A consent decree was entered in the United States District Court 
for the Southern District of New York, at New York City, on February 
llth, restraining the Howard Trucking Corporation from violating its 
published tariffs, extending credit in excess of fifteen days, advertising 
rates other than those in its tariffs and violating ¢.o.d. specifications in 
its tariffs. Criminal proceedings have been initiated against the Com- 
pany charging violations of the law on 200 counts. The criminal pro- 
ceedings have not yet been disposed of. 

In a suit instituted by the Interstate Commerce Commission in the 
United States District Court for the Northern District of California, 
Judge Michael J. Roche has permanently enjoined the Benjamin Frank- 
lin Line, Inec., from operating as a motor carrier of passengers without 
a certificate of public convenience and necessity from the Interstate Com- 
merce Commission. 
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Florida Motor Truck Law Case. 


Judge Louis W. Strum, of the United States District Court, has 
taken under advisement the case instituted by motor truck operators to 
enjoin the enforcement of the Florida law restricting the gross weight 
of interstate trucks to 20,000 lbs. The motor truck operators allege the 
law to be unconstitutional in that it imposes an unreasonable burden on 
interstate commerce. This suit is similar to the Barnwell Brothers Case 
in which the United States District Court of South Carolina enjoined the 
enforcement of the law. 


Idaho Caravan Act Sustained. 


The Supreme Court of Idaho, in a unanimous opinion, has sus- 
tained the Idaho Caravan Tax Act, which a lower Court had held to be 
unconstitutional. The Idaho Act is almost identical with the California 
Caravan Act. A three-Judge Federal Court, in a 2 to 1 decision, held the 
California law invalid. The California case is pending in the United 
States Supreme Court. 


Regulation of Itinerant Trucker-Dealer. 


Legislative measures dealing with the itinerant trucker-dealer have 
been introduced in Nebraska, Kansas and Missouri. It is expected that 
similar measures will be introduced in the Legislatures of Colorado, 
lowa, Illinois, Oklahoma and Texas. In Nebraska the new unicameral 
Legislature will vote on the measure within a few days. In Kansas the 
subject is receiving the consideration of the Judiciary Committees of both 
branches of the Legislature. 


Brotherhood of Railroad Trainmen Urge Regulation of Hours of 
Service of Truck Drivers. 


In a bulletin circulated by the Brotherhood of Railroad Trainmen, 
addressed to all State Legislative Representatives, it announced that it 
would sponsor legislation by the State Legislatures regulating the hours 
of service of truck drivers. The bulletin says, in part: ‘‘Long hours and 
low wages are two vital factors in giving the trucking carriers an unfair 
competitive advantage over the railroads, and handicap railroad em- 
Ployees in their efforts to better their own wages and working con- 


ditions.’? To date five States have placed limitations upon the hours of 
truck drivers. 





Have you sent in your contribution to the Cooley Bust Fund? 





I. C.C. PRACTITIONERS’ JOURNAL 





Motor Trucking in East North Central States. 


The Bureau of Census of the Department of Commerce has made 
publie a study showing that in 1935, 14,072 concerns with headquarters 
in the East North Central States whose primary business was motor 
trucking for hire received the sum of $147,853,000, and that these con- 
cerns had an average of 40,548 persons on their payroll for the year. 
They operated 52,613 vehicles in October, 1935, which was chosen as 
representative of the year. 


Motor Trucks For Hire in East South Central States. 


The Bureau of Census of the Department of Commerce has an- 
nounced that in 1935 the sum of $23,401,000 was received by 6,316 con- 
cerns with headquarters in the East South Central States whose primary 
business was motor trucking for hire. These concerns reported an aver- 
age of 8,424 persons on their pay roll, and operated 11,382 vehicles. 


Elimination of Rail-Truck Competition in Turkey. 


According to an announcement by the Department of Commerce, a 
Government decree was issued in Turkey, effective November 1, 1936, 
prohibiting the transportation of merchandise on the backs and heads 
of human beings in competition with State railways and truck lines. 


Austria Resumes Motor Transport Regulation. 


On September 30, 1936, the Austrian Government discontinued its 
motor transport regulations, which have been in effect for about four 
years. It planned to have free and open competition for at least a year, 
during which time data were to be obtained on the rail-highway problem, 
and new regulations adopted, based upon that study. The chaos that 
resulted in the transportation industry was so great that the railroads 
lost money and the highway truckers went bankrupt because of unre- 
strained rate-cutting, and it became necessary, by common consent of all 
carriers, to put the regulations back into effect. The regulations limit 
trucks, both private and common carrier, in the distances over which they 
may operate in competition with the railways, and provide for uniform 
rates and taxes. 


Motor Carrier Act Security for Protection of the Public. 


Division 5 of the Interstate Commerce Commission has modified its 
order of August 3, 1936, with respect to rules and regulations governing 
the filing and approval of surety bonds, policies of insurance, classifica- 
tions as a self-insurer, etc., so that until the further order of the Commis- 
sion certificates of insurance issued in connection with policies of in- 
surance written as new business for a period of not more than one year, 
and effective between the first day of January, 1937, and the thirty-first 
day of March, 1937, may be filed for approval, and will be deemed to be 
in conformity with Rule VIII of the rules and regulations in said order, 
providing the insurance company issuing such policies is legally author- 
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ized to transact business in at least one State in which the insurer oper- 
ates, and has complied with all of the requirements of the Commission’s 
order of August 3rd, as heretofore modified, other than Rule VIII. 
Renewals of policies on which the effective date of such policies is on or 
before the first day of October, 1936, and the expiration date is not later 
than the thirty-first day of March, 1937, may be filed for approval where 
the term of such renewal policies is for a period of not more than one 
year, and the expiration date does not extend beyond the thirty-first day 
of March, 1938, provided the insurance company issuing such renewal 
policies has complied with all the requirements of the Commission’s 
order, and its rules and regulations. 


Non-Hauling Agent Held Required To Be Licensed 
Under Motor Carrier Act. 


Motor Carrier Joint Board No, 77, in its report in Docket MC-66840 
—Texas Fireproof Storage Company, has recommended that the Inter- 
state Commerce Commission hold that non-hauling activities of a motor 
carrier are unlawful unless it has filed an application for a broker’s 
lieense with the Commission. The applicant in this case has not hauled 
household goods in interstate commerce for the past three or four years, 
according to the report, but has, since June 1, 1935, acted as a non-haul- 
ing agent for the Allied Van Lines, under a written agreement by which 
it solicits and books such business on a commission basis. The Joint Board 
holds this activity is in the nature of a brokerage operation and requires 
a broker’s license from the Interstate Commerce Commission. 


Motor Carrier Act Violations. 


Judge William Clark of the United States District Court for the 
District of New Jersey, at Newark, has imposed a fine of $4,000 on the 
United Motor Transportation, Inc., of Paterson, New Jersey, for failure 
to file tariffs with the Interstate Commerce Commission as required by 
the Motor Carrier Act. This is the largest fine so far assessed against a 
single motor carrier since the enactment of the Motor Carrier Act. 

At Denver, Colorado, three large shippers have been charged with 
accepting rebates from motor carriers. The motor carriers giving the 
rebates were recently charged with such offenses in the United States Dis- 
trict Court at Topeka, Kansas. The motor carrier entered a plea of 
guilty to the charges. Dan P. Harris, Jr., District Director, of the 
Bureau of Motor Carriers, at Denver, in making the announcement said: 


“Many shippers are inclined to forget that they are equally guilty under 
the law with the carrier who allows them any rebate or special concession.” 


Bureau of Motor Carrier Application Form. 


_ The Bureau of Motor Carriers has issued Form BMC-27—A pplica- 
tion For Authority Under Section 212 (b) Motor Carrier Act, 1935, To 
Transfer Certificates Of Public Convenience and Necessity, Or Permits. 
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Absentee Owner Held Guilty In Driver-Caused Death. 


A jury in Queens County Court, in Long Island City, has held the 
owner of an automobile to be equally responsible with the driver for an 
automobile accident where the owner knew the brakes were defective. 
Both the owner and the driver have been held guilty of manslaughter. 
In commenting on the verdict of the jury the presiding Judge said : 

“You have shown by your verdict that the defective mechanism of this 
automobile was known to the owner. | believe your verdict will have a very 


salutary effect in warning owners against sending automobiles on the streets of 
our city when they know the automobiles are not in a safe condition.” 


This is believed to be the first case where the owner of an automobile 


has been held equally guilty with the driver for an accident caused by 
defective mechanism known to the owner. 





AN APPLICATION UNDER THE MOTOR CARRIER ACT. 


Among the applications received by the Interstate Commerce Com- 
mission for certificates to operate trucks, under the Motor Carrier Act, 
was the following, from a Tennessee applicant. 


“I want to put in for a set of them lisenses to haul coal from Ky. to Tenn. A 
friend of mine seen in the paper where they was a Congress law that said to haul 
legal you had to havem. He said you was su to write your rekomendashun and 
tell what your pracktiss was gonna be and t your rowt was gonna be which all 
follows viz. 

“My outfit is a 34 model truck and | wanta haul sometimes five and sometimes 
seven tons of coal over them mountens. Now the makers of that truck rates it one 
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TRANSPORTATION LEGISLATION PENDING IN 75TH CONGRESS 








H.R. Subject Ms 





Air Mail Functions, Transfer to P.M.G. 
4600 | Air Transportation—Regulation Of. 
Air Safety Bill. 

222 Blind Persons, Transportation Of. 

185 Block Signals—Installation and Inspec- 
tion Of. 

1528, 2517 | Bridges and Tracks—Inspection Of. 

| H.J.R.212 | Carriers’ Taxing Act—Extension. 
— Liability Act—Amendment 


Excess Crews On Trains. 
Fuel Oil—Tax On. 
I. C. C. Appointments—Limiting Of. 
Motor Carrier Act, 1935, Amendments. 
4084 | Motor Vehicles—Operations In Inter- 
state Commerce. 
Pettengill Fourth Section Bill. 
Pipe Lines, Commodities Clause. 
Railroad Land Grants—Protection Of. 
2927 Rates—Equalization of Geographical 
Sections. 
H.J.R.122 | Rates—Port Traffic. 
Six-Hour Day For Railroad Employees. 
| Through Routes and Rates. 
Train Dispatchers—Six-Hour Day. 
Train Dispatching Offices. 
Train Lengths, Limitation Of. 
| Water Carriers—Regulation Of. 
euneed Competitive Freight Rates. 

















Hgs—Means Hearings Held. Reptd—Means Reported By Committee. 


President Signs R. F. C. Extension Bill. 


President Roosevelt signed S. 415, extending the life and functions 
of the Reconstruction Finance Corporation until June 30, 1939, on Janu- 
ary 27, 1937. 


Extension of Carriers’ Taxing Act Proposed 


Chairman Doughton, of the Committee on Ways and Means of the 
House of Representatives, has introduced House Joint Resolution 212, 
proposing to amend Section 12 of the Carriers’ Taxing Act so as to make 
the taxing provisions thereof expire on June 30, 1938, rather than on 
February 28, 1937. The Committee on Ways and Means, meeting in 
special executive session, favorably reported the Joint Resolution, but 
ithas not yet been acted upon by the House of Representatives. 
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Routing Bill Introduced in Congress. 


The through routes and rates bill has been introduced in both 
Houses of Congress. Senator Wheeler, Chairman of the Committee on 
Interstate Commerce of the Senate, introduced the bill in the Senate as 
S. 1261. Chairman Lea of the Committee on Interstate and Foreign 
Commerce of the House of Representatives introduced the bill in the 
House as H. R. 4341. 


Reformation of Courts Urged By President. 


In a message transmitted to Congress on February 5th, President 
Roosevelt recommended drastic reorganization of the Federal courts, 
including, among other things, power to increase the number of Justices 
of the United States Supreme Court to not more than fifteen. Procedural 
changes to expedite the administration of justice in the Federal courts 
were also recommended. 


Reorganization of Government Departments. 


A Joint Committee on Government Reorganization, consisting of 
nine members of the House of Representatives and nine members of the 
Senate, has been created to consider the recommendations of the Presi- 
dent with respect to reorganization of the executive and administrative 
agencies of the Government. 


President Said to Favor I. C. C. Regulation of Air Carriers. 


Senator McCarran, of Nevada, following a White House conference, 
said that President Roosevelt approves the broad principles of the Me- 
Carran Bill (S. 2) to correlate Government regulation of air lines under 
the Interstate Commerce Commission. 


Pettengill Fourth Section Bill Hearings. 


The Committee on Interstate and Foreign Commerce of the House of 
Representatives completed the hearings on the Pettengill Fourth Section 
Bill (H. R. 1668) on Wednesday, February 17th. Chairman Lea of that 
Committee has indicated that the bill may be favorably reported to the 
House of Representatives at an early date. 

Representative Pierce, of Oregon, on February 16th, inserted in the 
Congressional Record a statement of a Committee of seven Congressmen 
opposing the enactment of the Pettengill Bill. In addition to Congress- 
man Pierce, the other members of the Committee are Congressmen 
Rankin, of Mississippi; Culkin, of New York; Clark, of Idaho; O’Connell, 
of Montana; Luckey, of Nebraska; and Hope, of Kansas. 

Senator Wheeler has indicated that he is still opposed to this bill, 
and that action on it may not be taken by the Committee on Interstate 
Commerce of the Senate during this session of Congress. 





ig of 
f the 
> resi- 
ative 


FEBRUARY, 1937 





House Committee To Consider Florida Ship Canal. 


Chairman Mansfield, of the Committee on Rivers and Harbors of the 
House of Representatives, announced on February 18th that his Com- 
mittee would begin consideration of the Florida Ship Canal as a regular 
rivers and harbors project so soon as it receives the report of the Chief 
of Army Engineers, Genl. Edward M. Markham, which is expected 
shortly. Chairman Mansfield said that in addition to considering the 
recommendations of the Chief of Engineers, the Committee would hear 
any interested parties, for or against the project. 

Representative Smith, of Washington, a member of the Committee 
on Rivers and Harbors, predicted that the Committee would approve the 
project and make a favorable report on it to the House. 


Lobby Legislation To Be Urged. 


Chairman Black of the Senate Lobby Committee has stated that he 
will urge enactment, during the present session of Congress, of legisla- 
tion to check up on the activities of lobbyists. He has indicated he will 
present a bill calling for the registration of persons appearing before 
Congressional Committees and Executive Departments of the Govern- 
ment. The Senate passed such a measure during the last session, but it 
was not passed by the House of Representatives. 


Mileage Basis For Transportation Rates. 


Senator Russell, of Georgia, has introduced Senate Concurrent 
Resolution No. 6 to advise the Interstate Commerce Commission that ‘‘it 
is the sense of Congress’’ that in the administration of the Interstate 
Commerce Act it would be best to have a uniform seale of rates on a 
mileage basis in all sections of the United States. 





PETTENGILL FOURTH SECTION BILL FAVORABLY 
REPORTED BY COMMITTEE. 


The Committee on Interstate and Foreign Commerce of the House 
of Representatives, by a vote of 15 to 8, favorably reported the Pettengill 
Fourth Section Bill (H. R. 1668) to the House of Representatives on 
Thursday, February 25th. The bill will be voted on in the House at an- 


early date. The present prospects are that it will be passed by a sub- 
stantial majority. 
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INTEREST ON REPARATION AWARDS. 


HE Interstate Commerce Commission has ruled that it will continue 

to fix the interest rate which should be paid upon reparation awards 

at 6% per annum. In Docket No. 26844—International Paper Company 

v. Albany Port Commission, Et Al, the carriers urged that the interest 

rate on reparation awards should not be greater than 2%. In denying 
the carriers’ contentions the Commission said : 


Although the parties are in agreement relative to the principal amount of the 
overcharges, there is a controversy with respect to the rate of interest to which com- 
plainant is entitled by way of compensatory damages for delay in payment of the 
overcharges claimed. Pursuant to customary practice employed in similar proceed- 
ings, division 3 in its finding in the original report did not specify the rate of interest 
to be used in arriving at the full amount of damages to which the complainant is 
entitled. It has been and is the Commission’s general practice, which has been fol- 
lowed consistently by the Commission and divisions thereof, to allow interest at the 
rate of 6 percent in orders for payment of reparation under the terms of rule V. 
Defendant contends that such rate of interest no longer represents the value of the 
use of money inasmuch as lower rates were, when the shipments moved, and still are 
generally used and authorized in various forms of banking, credit, and commercial 
enterprises applying charges for the use of money. It asserts that 6 percent interest 
applied by the Commission in reparation awards has become excessive by reason of 
economic changes in conditions and that if such rate were used in arriving at dam- 
ages on the shipments concerned, the resultant base would be higher than the value 
of the use of money which has prevailed in the past 5 years. Furthermore, it con- 
tends that interest fixed in proceedings involving reparation is comparable to interest 
applied on short-term commercial obligations and, therefore, in this proceeding 
should not exceed 2 percent. 

Over complainant's objection evidence was introduced by a professor of eco- 
nomics of New York University who had specialized in the study of transporta- 
tion practices, municipal, railroad and utility finance, and the cost of money to 
industry, which in effect was an analysis of the commercial and economic factors 

overning interest. This witness testified as to a study of the value and use of money 
rom June, 1932 to date, and also as to the probable future trend of interest rates. 
The marked decline in the demand for investment money since 1930 was shown by 
statistical data. It was also indicated that the average interest rates on commercial 
paper, bank acceptances, and call loans for the 5-year period, 1926 to 1930, f° 
from 3.72 to 5.03 percent as compared with average rates ranging from 1.28 to 1.88 
percent for the period, 1931 to 1935. 

Defendant considers the above comparisons of particular significance because 
they relate to the interest rates prevailing upon various classes of short-term obliga- 
tions. it considers that an award of interest by this Commission is a fixation of in- 
terest on what amounts to an involuntary loan comparable to bank of other “un- 
funded” indebtedness that endures for a short or indefinite period. The average 
yields since 1925 are shown on municipal, high grade corporate, Al plus utility, and 
class A railroad bonds as indicating the downward trend of interest rates. How- 
ever, in April and May, 1936, such averages declined to lower percentages than 
those for any earlier yearly period, but increases occurred in the figures shown dur- 
ing 1931, 1932, 1933, over the yields of preceding years, indicating the instability and 
fluctuating character of the returns. Defendaxt states that the increased yields of 
the 3 years last named were not due to money market conditions, but were the result 
of increasing risk due to business depression. In other words, according to defendant, 
compensatory damages insofar as the element of interest is concerned, should be 
determined with regard to economic adjustments and trends fluctuating as they 
naturally do because of various contributory factors and economic forces. 

The departure from defendant’s tariffs found to exist was contrary to the pro- 
visions of section 6 of the Interstate Commerce Act. Section 8 of the act also 
expressly provided that any carrier violating its terms: 
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* * * shall be liable to the person or persons injured thereby for the full 
amount of damages sustained in consequence of any such violation * * *. 


The courts have held that the term “full amount of damages” includes interest 
and that we have authority to allow interest in connection with reparation awards 
and to fix the rate thereof. In Louisville & N. R. Co. v. Sloss-Sheffield Steel & Iron 
Co., 269 U. S. 217, the United States Supreme Court said: 


It has been the uniform practice of the Commission to recognize as an element 
of damages loss of interest on charges unlawfully exacted; and, in ordering rep- 
aration, it has usually included as a part of the damages such interest from the 
date of payment. In Meeker & Co. v. Lobig’ on R. R. Co., 236 U. S. 412, 
420, in Meeker v Lebigh Valley R. R. Co., 236 U. S. 434, 437, and in Mills v. 
Lebigh Valley R. R. Co., 238 U. S. 473, 477-8, in each of which cases a judg- 
ment enforcing such an order was affirmed by the court, the opinions show that 
interest has been allowed in accordance with this practice. The practice of the 
Commission conforms to the general rules governing the allowance of interest. 
(Emphasis supplied). 


See also Pennsylvania R. Co. v. International Coal Mining Co., 230 U. S. 184, 
and Pennsylvania R. Co. v. Minds, 250 U. S. 368, the latter holding that allowance 
of interest on damages not exceeding 6 percent was not error, and that the finding 
of this Commission allowing 6 percent interest as part of the award in making the 
claimants whole should be sustained. 

For the past 30 years the Commission has consistently allowed interest at the 
rate of 6 percent and its findings to that effect have been judicially noticed by the 
courts which have refused to disturb that interest basis. Louisville & N. R. Co. v. 
Sloss-Sheffield Steel & Iron Co., supra, and Pennsylvania R. Co. v. Minds, supra. 
Ordinarily, the prevailing rule is that where interest is not specified in the contract 
but is awarded as damages for the breach thereof, the rate applied is computed 
according to the law of the State where the court rendering judgment 
is located, the law of the forum governing. Federal Surety Co. v. Bentley & 
Sons Co., 51 Fed. (2d) 24, and cases cited therein. In New York, the District of 
Columbia, and in 37 of the remaining States, the legal rate of interest 
is 6 percent, in 4 States, 5 percent, in 4 others, 7 percent and in | State each, 4 and 8 
percent. Federal statutes recognize and prescribe interest of 6 percent on income tax 
deficiencies. If the theory advanced by defendant were accepted, interest rates in 
connection with awards of reparation would necessarily fluctuate with changes in 
commercial rates for the use of money in disregard of settled usage and authoriza- 
tion of the legal rate of 6 percent observed generally by the Federal courts. 

In Charges for Protective Service to Perishable Freight, 215 1. C. C. 684, decided 
June 2, 1936, wherein reasonable charges for the future for standard refrigeration 
service on fruits and vegetables from Arizona and California origins to destinations 
in the yl group and groups east thereof were prescribed, the Commission stated 
at page ; 


Considering present economic conditions and the fact that provision has 
been made herein for all reasonable costs that have been disclosed, including 
maintenance and depreciation, it appears that a net return of 6 percent on the 
present value of respondents’ property is ample, and we so find. 


To provide against certain contingencies and to enable the carriers to build up 
a reserve for emergencies, an additional 0.5 percent was allowed in that proceeding. 
report also made reference to the fact that capital was not now commanding 
6 percent return. There is nothing of record in the instant proceeding to show that 
the return on capital, the yield of interest on short-term obligations, or the fluctu- 
ating values of the use of money in commercial transactions determined the legal 
tate of interest which is and has been long employed by the United States courts 
and which this Commission through long established practice observes when award- 
ing full compensatory damages. In the circumstances, the record is not convincing 
t 2 percent or any lower rate than 6 percent should be authorized as interest in 
the instant proceeding. 





I. C.C. PRACTITIONERS’ JOURNAL 





Upon further hearing, we find that complainant, International Paper Company, 
made the shipments as described and paid and bore the charges thereon; that it 
has been damaged thereby in the amount of the difference between the charges 
collected and those which would have accrued at the charges found applicable in the 
original report; and that it is entitled to reparation from the defendant in the amount 
of $29,206.33, with interest at 6 percent. 

An order awarding reparation will be entered 





SENATOR McCARRAN SAYS I. C. C. WILL BE TRANSFERRED 
TO DEPARTMENT OF COMMERCE. 


Senator McCarran, Democrat, of Nevada, predicted on February 
15th that the Interstate Commerce Commission would be transferred to 
the Department of Commerce under President Roosevelt’s plan for the 
reorganization of the executive branch of the Government. The Senator’s 
statement was made in connection with his bill to place all control over 
commercial aviation, including air mail, in the Commission. He said 
this bill would fit into the President’s reorganization plans in that air 
regulation finally would go to the Department of Commerce when the 
Interstate Commerce Commission is absorbed by it. 





SOCIAL SECURITY BOARD MAKES REPORT OF PROGRESS. 


In its first annual report, submitted to Congress on February 8th, 
the Social Security Board stated that in its brief existence measurable 
progress has been made in affording greater security to millions of Ameri- 
can men, women and children. The report cites the progress in estab- 
lishing a national program of old-age benefits; in developing state sys- 
tems of unemployment compensation; and in developing assistance to 
the aged, blind, and dependent children. 





FREE AND REDUCED-FARE TRANSPORTATION BY 
AIR-MAIL CARRIERS. 


The Interstate Commerce Commission has made public a series of 
tables compiled from reports rendered by domestic air-mail carriers of 
the United States for the period January 1 to June 30, 1936, with respect 
to free transportation furnished on the off-line operations performed by 
some of these carriers as well as that furnished on the air-mail routes. 
These tables show that 44,140 passengers were accorded free transporta- 
tion to the extent of 22,121,319 passenger-miles, with a tariff value of 
$1,275,460. The tables also show that 492 passengers were transported 
at reduced rates, the tariff value of the reductions amounting to $6,270. 
Practically all of the reduced-fare transportation reported was rendered 
to employees and their families under company rules providing for the 
sale of such transportation at half-fare. Approximately 58% of the free 
transportation was reported to have been on company business and for 
Government employees. 
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AIR MAIL RATES. 


Senator McKellar, of Tennessee, Chairman of the Committee on Post 
Offices and Post Roads of the Senate, in advocating his bill (S. 1427) to 
have the air mail rate-making power taken away from the Interstate 
Commerce Commission and restored to the Post Office Department, said 
he thought it was a mistake for this power to have been conferred on 
the Interstate Commerce Commission. He criticized the Commission’s 
action in fixing air mail rates, and expressed the view that the Post- 
master General would fix them more equitably and justly as between the 
companies and the public, and between the companies themselves. 





LATIMER’S ELIGIBILITY FOR SOCIAL SECURITY BOARD 
APPOINTMENT QUESTIONED. 


The eligibility of Murray W. Latimer, Chairman of the Railroad 
Retirement Board, for appointment to the Social Security Board, to 
which post he has been nominated, has been questioned before the Com- 
mittee on Finance of the Senate. The Social Security Act requires that 
not more than two members of the Board shall be members of the same 
political party. When a citizen of Mississippi, many years ago, Mr. 
Latimer was a Democrat, and the point has been made that he cannot suc- 
ceed a Republican member, Gov. Winant. Mr. Latimer, however, says 
that for many years he has been an Independent. His qualifications and 
reord are conceded, and it has been stated that his nomination will be 
confirmed if the political angle is straightened out. 





SUPREME COURT UPHOLDS POWERS OF MARITIME 
COMMISSION. 


The Supreme Court in passing upon the first case involving regu- 
latory provisions of the Merchant Maritime Laws has upheld the au- 
thority of the United States Government to require both American and 
foreign-flag vessels to file with the government shipping agency rates, 
charges and other information concerning each commodity carried from 
this country to a foreign port. The effect of the decision is that the 
Maritime Commission possesses powers to stabilize freight rates in trans- 
oeeanic shipping. 





SOCIAL SECURITY ACT UPHELD BY CIRCUIT COURT 
OF APPEALS. 


The United States Circuit Court of Appeals for the Fifth Circuit, 
at New Orleans, has sustained the constitutionality of the Social Security 
Act, and affirmed the judgment of Judge Davis of the United States Dis- 
tet Court at Birmingham, Alabama. The Beeland Wholesale Grocery 
Company and other concerns had sought to restrain the collection of any 
taxes under the Act, and asked that it be held unconstitutional. 

A case attacking the validity of the Alabama Unemployment Com- 
pensation Act is pending in the State Courts of Alabama. 
















































About The Railroads. 


Railway Revenues and Expenses. 


The Bureau of Statistics of the Interstate Commerce Commission 
has made public an advance summary of revenues, expenses, and net 
railway operating income of the Class I steam railways for December, 
1936. This statement indicates that during that month freight revenues 
increased 27.5% over December, 1935, passenger revenues increased 
14.3%, total operating revenues increased 25.6%, while railway expenses, 
taxes and rents increased 20.3%. The net railway operating income of 
the carriers for December, 1936, was 54.9% over December, 1935, and for 
the twelve months ended with December, 1936, was 33.6% over the same 
period in 1935. 

The Association of American Railroads issued a statement showing 
that the Class I railroads of the United States in 1936 had a net railway 
operating income of $665,479,894, or a return of 2.57 per cent on their 
property investment. In 1935 their rate of return on their property 
investment was 1.92 per cent. The figures reported by the Interstate 
Commerce Commission and by the Association of American Railroads do Cort 
not include those of the Louisville & Nashville Railroad Company for the § 517 
month of December of each year, because recent flood conditions have 
delayed that road in compiling its report. 

Preliminary reports from 91 Class I railroads, representing 91.2 per 
cent of total operating revenues, made public on February 13th by the 








Association of American Railroads, show that those railroads, in Janu- pe 
ary, 1937, had estimated operating revenues amounting to $272,881,592 

compared with $249,210,826 in the same month of 1936 and $364,946,961 ” 
in the same month in 1930. Operating revenues of those roads in Janu- pa 


ary, 1937, were 9.5 per cent above those for January, 1936, but 25.2 
below January, 1930. 

Freight revenues of the 91 Class I railroads amounted to $220,385, 
446 in January, 1937, compared with $200,144,599 in January, 1936, and 
$275,097,935 in January, 1930. Freight revenues in January, 1937, 


were 10.1 per cent above the same month of 1936, but 19.9 per cent be road 
low the same month in 1930. ditic 
Passenger revenues, according to these preliminary reports from 91 have 


Class I railroads, totaled $31,083,341 in January 1937, compared with 
$28,757,813 in January, 1936, and $58,165,433 in January, 1930. For the 
month of January, 1937, they were 8.1 per cent above the same month of 
1936, but 46.6 per cent below the same month in 1930. 


Railway Employment. 


According to a statement released by the Bureau of Statistics of 
the Interstate Commerce Commission, there were 1,075,665 employees 
of Class I steam railways, excluding switching and terminal companies, 
at the middle of January, 1937, an increase of 9.55% as compared with 
the middle of January, 1936. Railway employment is now 62.8% of the 
1923-1925 average. 
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Railroad Pensions. 


According to a statement made by Chairman Latimer of the Rail- 
yoad Retirement Board, before the Committee on Appropriations of the 
House of Representatives, in connection with the Independent Office 
Appropriation Bill, there have been approximately 2500 annuitants 
placed on the pension pay rolls of the Board. The pensions so far 
granted average $63.00 per month. 


Railroad Freight Transportation Costs. 


The Bureau of Statistics of the Interstate Commerce Commission has 
issued a statement, containing a series of tables dealing with average 
railroad freight transportation costs, based on the statistics of the Class 
I railways for the calendar year 1935. The statement was issued to 
promote the study and criticism of cost-finding methods, and not as a 
public document admissible as evidence in rate proceedings. 


R. F. C. Loans To Railroads. 


According to a statement released by the Reconstruction Finance 
Corporation, that Agency has loaned railroads and their Receivers 
$517,126,239.11, of which $171,624,016.67 have been repaid. 


Railroad Research and Engineering Development. 


In an address before the New England Railroad Club in Boston, on 
February 9th, Mr. L. W. Wallace, Director of Equipment Research, 
Association of American Railroads, declared that the present efficient 
system of rail transportation in this country has been largely the result 
of extensive research and engineering development. He urged that 
further progress of the railroads not be hampered by restrictive and 
expensive legislation. 


Air-Conditioned Passenger Cars. 


The Association of American Railroads has announced that the rail- 
roads and The Pullman Company, on January 1, 1937, had 8,078 air-con- 
ditioned passenger cars in operation. More than 1,300 passenger cars 
have been air-conditioned since April 1, 1936. 


President Indicates Agreement Reached On New 
Railroad Retirement Act. 


At one of his press conferences this week, President Roosevelt indi- 
cated that an agreement has been reached between committees repre- 
senting the Class I railroads and the Railway Labor Executives Associ- 
ation which will result in a new Railroad Retirement Act and the repeal 
of the present law. The President said a formal announcement of this 
understanding will be made as soon as possible. No announcement has 
been made by either Mr. J. J. Pelley, President, Association of American 
Railroads, or by Mr. George M. Harrison, Chairman, Railway Labor 
Executives Association. Any agreement reached by the Committees must 
be ratified by the individual carriers and by the labor organizations. 
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NEW TRUSTEE FOR THE NEW HAVEN. 


A hearing will be held in the United States District Court for the 
District of Connecticut, at New Haven, on March 9, 1937, with respect 
to the appointment of a new Trustee for the New York, New Haven & 
Hartford, the Old Colony, and the Hartford and Connecticut Western 
Railroads, now undergoing reorganization under Section 77 of the Bank- 
ruptey Act. The new Trustee will succeed Hon. Winthrop M. Daniels, 
formerly a member of the Interstate Commerce Commission, who is 
seriously ill. The other Trustees are Howard S. Palmer, President of the 
New Haven, and James Lee Loomis. 





SUPREME COURT HEARS FIRST ARGUMENTS ON 
RAILWAY LABOR ACT. 


Final arguments were heard during the week ended February 13 
before the Supreme Court as to the validity of the Railway Labor Act, 
which guarantees collective bargaining to rail employees, and the case 
is now being taken under advisement by the Court. The case in ques- 
tion came to the high court after the district court for eastern Vir- 
ginia and the Circuit Court of Appeals had upheld the petition of shop 
craft employees of the Virginian Railway. This petition asked that 
the Railway be compelled to negotiate with the Union and to refrain 
from interfering with the employee’s choice of representatives for col- 
lective bargaining. 

Solicitor General Reed supported the position of the employees 
and said that the Act, if accepted in good grace by employers and 
employees would ‘‘go far toward providing machinery for the adjust- 
ment of disputes between labor and the management.’’ He contended 
the work of the ‘‘backshop’’ employees in repairing engines and cars 
was closely related to actual railway operation and thus subject to 
congressional power to regulate interstate commerce. 

H. T. Hall, counsel for the Railway, contended the Act violated 
the due process clause of the Constitution, attempted to abridge liberty 
of contract, and deprived the railway of the rights to bargain for con- 
tract with those of its employees who do not desire representation by 
System Federation 40 of the Railway Employees’ Department of the 
American Federation of Labor. He attacked the finding of the lower 
court that the railway had organized and dominated the company union 
and said, ‘‘the lower court found that way without any evidence in 
support.’’ 





Have you bought your tickets for the Semi-Centennial Dinner, March 31, 1937? 
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1. C. C. SEMI-CENTENNIAL ISSUE OF THE GEORGE 
WASHINGTON LAW REVIEW. 


The George Washington Law Review has announced the comple- 
tion of its plans for the issuance of a Semi-Centennial issue, on March 
31, 1937, devoted exclusively to the Interstate Commerce Commission. 
It has been announced that the following articles, dealing with the 
Commission and various phases of its work, will appear in that issue, 
which will contain approximately 400 pages: 


LEADING ARTICLES 


The Evolution of the Interstate Commerce Act, 
By Hon. Clyde B. Aitchison, ; 
Member of Interstate Commerce Commission. 


Practice and Procedure Before The Interstate Commerce Commission, 
y Elmer A. Smith, Esgq., 
‘Counel Attorney, Illinois Central System. 


The Interstate Commerce Commission and Congress—Its Influence on Legis- 
lation, 


By Hon. John J. Esch, 
Former Member of Interstate Commerce Commission 
Member Committee on Interstate and Foreign Commerce, House 
of Representatives, for 18 years. 


The Interstate Commerce Commission and The Courts, 
By A. M. Tollefson, 
Professor of Law, Drake University Law School. 


The Doctrine of Precedents and the Interstate Commerce Commission, 
By William H. Pittman, ; 
Acting Professor of Law, University of Kentucky. 


The Interstate Commerce Commissioners— 
The First Fifty Years: 1887-1937, 
By Clarence A. Miller, 
General Counsel, The American Short Line Railroad Association. 


ARTICLES By StupEnt Eprrors 


Should , The Interstate Commerce Commission Remain An Independent 
gency? 
By George H. Mortimer. 


The Interstate Commerce Commission And The Development of Safety 
Legislation, 
By Bernard Margolius. 


Functions of the Interstate Commerce Commission in Railroad Reorganiza- 
tions Under Section 77 of the Bankruptcy Act, 
By Charles S. Rhyne. 


a Interstate Commerce Commission and the Development of Standard 
ime, 


By Wayne H. Knight. 


Progress In The Regulation of Motor Carriers by the Interstate Commerce 
Commission, 


By A. R. De Felice, Irvin Lechliter, Frank E. Moss, Reed A. Stout. 
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Copies of this issue are obtainable from The George Washington 
Law Review at $2.00 each for paper-bound volumes and $3.00 each for 
cloth-bound volumes. 

The Committee of Editors in charge of the Semi-Centennial issue 
consists of John A. McIntire, Editor-in-Chief, Hon. Clyde B. Aitchison, 
Departmental Advisory Editor, Dean William C. Van Vleck of The 
George Washington University Law School and Clarence A. Miller, 
General Counsel, The American Short Line Railroad Association, who 
are members of the Faculty Board of Editors. 





Unlawful Practice of the Law. 


In a decision handed down early this month the Supreme Court of 
Missouri, en banc, held in contempt of court three laymen for practicing 
law before the Public Service Commission. The three men involved are 
J. Fred Hull, a newspaper publisher and a former member of the State 
Public Service Commission; P. H. Coon, assistant general freight agent 
of the Missouri Pacific Railroad ; and Edwin S. Austin, supervisor of the 
Bus and Truck Department of the Commission for several years before 
engaging in this activity. The three men were charged with representing 
bus and truck operators before the Commission, handling applications 
for permits and advising them on the law and regulations of the Commis- 
sion governing bus and truck companies. The cases were presented by 
the State Bar Committee appointed by the Supreme Court, headed by 
Boyle G. Clark. 

The argument for the defense was that from the date of the creation 
of the Public Service Commission until the time the charges were filed 
it had been the practice of laymen to appear before the Commission with- 
out any objections. The Missouri statute defines the practice of law as, 
‘famong other things, the appearance in a representative capacity before 
any body, board, committee or commission constituted by law.’’ The 
seven members of the court agreed unanimously on the result, holding 
the men in contempt for illegal practice of the law, though they divided 
on the construction of the Constitution and the laws which govern the 
legal profession. The controlling opinion, written by the Chief Justice 
and concurred in by four of the other judges, rests the decision on a vio- 
lation of the law passed by the legislature in the valid exercise of its 
legislative functions under the police power. A separate opinion, pre- 
pared by Judge William F. Frank, concurred in by Judge Ernest S. 
Gantt, rules that the Supreme Court had the exclusive power to define 
and regulate the practice of law, and that statutes passed by the legisla- 
ture on that subject would be unconstitutional. The following quota- 
tions from the opinion are significant :— 


“Attorneys are officers of the court. * * * They are in effect a part of the 
judicial system of the state. * * * The practice of law is so intimately con- 
nected with the exercise of the judicial power in the administration of justice 
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that the right to define and regulate such practice logically and naturally belongs 
to the judicial department.” 


That the Interstate Commerce Commission will be slow to agree with 
the Supreme Court of Missouri is indicated in a letter written to Wilbur 
La Roe, Jr., under date of February 18th, 1937, by Honorable Clyde B. 
Aitchison who is a member of the Commission’s Committee on Admission 
to Practice. 


INTERSTATE COMMERCE COMMISSION 


WASHINGTON 


February 18, 1937. 
“Mr. Wilbur La Roe, Jr., 


Investment Building, 
Washington, D. C. 


Dear Mr. La Roe: 


I return your letter, with thanks for the opportunity to peruse it. 

The Missouri court has gone about the limit, but of course it was dealing 
with a statute. | think that the minority of the court overlooks the fact that 
we have such a thing in this country as a separation of powers, which the judi- 
ciary has recognized since the members of the Supreme Court refused to give 
advisory opinions to the Chief Executive in the days of George Washington and 
declined to administer the pension laws. It can readily enough be conceded 
that a court, as a part of the inherent power to regulate its own proceedings, 
may determine the qualifications and supervise the conduct of those who appear 
before it in a representative capacity. That is because the power is inherent in 
the right to conduct proceedings. This doctrine has a sound constitutional basis. 
But the Public Service Commission of Missouri is not a part of the judiciary, 
yet it is a lawful tribunal, with authority to regulate its own procedure, and this 
power carries with it (as is recognized in the Goldsmith Case) the right and duty 
to see to the qualifications of those who appear in a representative capacity be- 
fore it. In other words, as far as a branch of the judiciary is concerned, it is as 
powerless to regulate the discretion of the administrative agency as to how it 
shall conduct its proceedings (including the recognition of practitioners to ap- 
pear for others than themselves) as it would be to issue a writ of prohibition 
against the Governor listening to anyone whom he chose to hear in connection 
with the exercise of the power delegated to him by the legislature or lodged 
with him by the constitution of the state. Administrative tribunals are gener- 
ally regarded as being arms of the legislature. There is no inherent power, in 
my judgment, in a court directly or indirectly attempting to regulate the dis- 
cretionary procedure of an administrative agency of the legislature—and that, 
as was pointed out in Morgan vs. United States, 298 U. S. 468, 479 (bottom of 
page), is exactly what such tribunals are. 

Of course, administrative agencies of the legislature are subject to such limi- 
tations upon their procedure as the legislature may see fit to annex, and the 
courts do have the power and duty to see that the statutory duty is performed. 
But that is a very different thing from saying that a judicial body has an in- 
herent right to punish as a contempt of itself some act which in nowise concerns 
the judiciary, and which is done in strict conformity with the rules laid down 
by an agency of another department of the government. 

I think the answer is suggested in the Ohio case you cite. Practicing before 
an administrative agency is not practicing law in a judicial sense. 

I note your suggestion as to the difficulty that is encountered in resolving 
questions of law which arise in proceedings before the Commission, and your 
statement that “the traffic men are perfectly helpless when such snags are en- 
countered.” I might add that | have known eminent lawyers to be quite at sea 









I. C. C. PRACTITIONERS’ JOURNAL 







































in proceedings before the Commission, when they got off their particular 
specialty. But this, it seems to me, does not warrant us in attempting to require 


special knowledge of our particular branch of the law from one who is other- r 

wise qualified. ft gets back to the question you and | have discussed so often— De 
what is the field of the Commission? Is it corporate reorganization, fixation of clatio 
rail rates, of rates of pay for air mail transport, administration of the Clayton prove 
Act, valuations, or the trial of issues of fact as to how much traffic can be ized |] 
obtained from a branch line railroad in the mountains? 8 rest 
Very truly yours, unlav 
Crype B. AlTcHIson, nar 

Commissioner.” 

mend 





Lawyers Would Bar Laymen From Practicing. : 

a 

As a contribution to a subject of great importance to our members, ( 

the following news item appeared recently in a New York newspaper: n 
A committee to work out ways and means to prevent the practice 
of law by laymen and to eliminate long delays in bringing civil and 


criminal actions to court, resulted from a meeting of representa- 
tives of twenty-two bar association and lawyers clubs in the metro- ¢ 
politan area. Under the auspices of the Federal Bar Association of New 





York, New Jersey and Connecticut, the group met at the Hotel Pennsyl- . 
vania. 

Spokesmen of the various associations outlined their demands and . 
offered a variety of suggestions for reform which led to a storm of . 
controversy. tl 

To the initial complaint of Frank A. Bellucci, president of the 
Queens County Bar Association, attributing three-year delays in the trial f 
of cases to ‘‘the laziness of the judges,’’ Henry Ward Beer replied with fe 
the statement that ‘‘we have the best judges you could get; what we 
want is three more Federal judges.”’ . 

Mr. Beer urged lawyers to adopt the resolution, which included full - 
support of the Wagner bill, forbidding laymen to appear before Govern- = 
ment commissions. Others who spoke in favor of this were Albert C. aa 
Gilbert, Negro, president of the Harlem Lawyers’ Association, and Ed- . 
ward A. Alexander, chairman of the executive committee of the Federal b 
Bar Association of New York, New Jersey and Connecticut. ay 

Opposed to this, however, was Edwin M. Otterbourg, chairman of st 
the New York County Bar Association’s committee on unlawful practice. li 

by 
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Wagner Bill Disapproved by House of Delegates 
of American Bar Association. 


At the meeting of the House of Delegates of the American Bar Asso- 
ciation in Columbus, Ohio, on January 6, the House unanimously ap- 
proved a recommendation of the Association’s Committee on Unauthor- 
ized Practice of the Law disapproving of the Wagner Bill and rejecting 
a resolution providing for the enactment of state legislation making it 
wlawful for any corporation to advertise that it will act as executor or 
administrator. 

The report of the Unauthorized Practice Committee, the recom- 
mendations of which received the approval of the House, was as follows: 


Two (2) resolutions presented at the last annual meeting of the 
American Bar Association, at Boston, Massachusetts, in August, 
1936, have been referred to the Association’s Committee on Un- 
authorized Practice of the Law for its consideration and report. The 
Committee on Resolutions at that meeting gave these resolutions 
numbers 8 and 11. 

* * * * 

Resolution number 8 asked the Association to favor the passage 
of the so-called Wagner Bill, S. 2944, of the 74th Congress, entitled, 
‘A Bill to Prevent and Make Unlawful the Practice of Law Before 
Government Departments, Bureaus, Commissions, and their agen- 
cies by those other than duly licensed attorneys at law.’’ 

The Committee on Unauthorized Practice of the Law now re- 
spectfully reports: 

(1) The Committee discussed and considered the resolutions at 
a meeting held at Chieago, Illinois, November 22-23, 1936. All of 
the members of the Committee were present at this meeting. All 
participated in the consideration of the resolutions. The action of 
the Committee thereon was by the unanimous vote of all of its 
members. 

(2) The Committee’s view and position has always been that 
no one, except a lawyer, shall practice law, anywhere. The Com- 
mittee is unremitting in its efforts to cause the suppression, every- 
where, of all practice of law by any person, firm, or corporation 
which does not have a license to practice law. The Committee has 
never considered, and does not consider, that the practice of law 
before an officer, department, bureau, commission, board or other 
agency or instrumentality of any government, local, municipal, 
state, or national, stands in any different situation than does un- 
licensed practice of the law anywhere else. Nor does such practice 
by a corporation acting as executor, administrator, trustee, guardian 
or committee stand in any different position. 

The committee is unequivocal in its conviction that no one ex- 
cept a lawyer shall practice law before any governmental depart- 
ment, bureau, commission and their agencies, and that no corpora- 
tion shall under any circumstances practice law at any time or place, 


whether as executor, administrator, trustee, guardian or committee, 
or otherwise. 
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(3) Each of the two resolutions referred to the committee for 
its consideration calls for legislation. 

Since its inception the Committee has steadfastly expressed the 
view that the suppression of unauthorized and unlicensed practice 
of the law should be sought exclusively through and from the courts, 
The Judicial Department of our state and federal governments; and 
that resort to legislation,—to the legislative department of our state 
or federal governments,—is both undesirable and ineffectual. Every 
report dealing with the subject which the Committee has made to the 
Association has expressed this view and position. Each such ex- 
pression has the Association’s approval and concurrence. The ex- 
perience of the Committee with the subject has in every instance con- 
firmed the correctness of the Committee’s attitude. In a number of 
states the courts have held that the matter is exclusively for their 
determination; and that any legislative meddling therewith is an 
unconstitutional act. 

To supplement this statement reference is respectfully made to 
the several annual reports of the Committee wherein the subject is 
dealt with at length; and what those reports have said upon the 
matter is incorporated, by reference, herein. 

(4) In the ease of practice before governmental departments, 
bureaus, commissions and the like,—as distinguished from the prac- 
tice of the law before them,—acts may be done which do not consti- 
tute the practice of law. The circumstances surrounding the prae- 
tice before such instrumentalities,—whether of the state or of the 
federal government,—as distinguished from the practice of the law 
before them,—are substantially dissimilar, and hence cannot be 
effectively dealt with by any general regulation or prohibition. Each 
such agency usually regulates the practice before it, whether of law 
or otherwise, by its rules of practice, or other form of regulation of 
its procedure, such rules having been adopted and adapted to deal 
with the problems of this character which are peculiar to it. These 
rules are readily changed as changed conditions make necessary. 

The Committee considers that the most speedy, direct and ef- 
fective elimination of unauthorized and unlicensed practice of the 
law before such instrumentalities can be obtained by inducing each 
to adopt its rules of practice, or its regulation of its procedure, 90 
as to require all practice of law before it to be by lawyers; and that 
if such course is impossible, or ineffective, the courts, and not the 
legislature, be appealed to for the necessary relief. 

* * * * 

(6) The Committee on the Unauthorized Practice of the Law 
of the American Bar Association, therefore, respectfully recom- 
mends that the House of Delegates of the American Bar Associa- 
tion or the Assembly of the American Bar Association, do not adopt 
either of the resolutions, numbers 8 and 11, and that each of them 
be rejected. 

Respectfully submitted, 
Committee on Unauthorized Practice of Law, 
Sranuey B. Houck, Chairman. 





Principles Announced in Recent Decisions 
of the Commission in Rate, Rule 
and Service Cases. 


By Lawrence Cuarree, Commerce Attorney, 
TWinois Central Railroad. 


Preference and Prejudice. 


Terminal Charges, I. C. C. No. 24847, Chicago Live Stock Exchange 
y. Atchison, Topeka & Santa Fe Railway Co., Et Al. Commission on re- 
hearing. Chairman Mahaffie and Commissioners McManamy, Miller and 
§plawn dissenting, Commissioner Aitchison not participating. 

Although technically attacking the through interstate charges on 
livestock in carloads from points west of the Mississippi River and from 
ertain points in Wisconsin and Illinois, to the Union Stock Yards at Chi- 
cago, this complaint was directed primarily against the $2.70 terminal 
charge assessed by carriers for delivery of livestock at the Union Stock 
Yards, Chicago, in addition to the line-haul rates established pursuant 
to the decision in Livestock-Western District Rates, 176 I. C. C. 1, et seq. 
The terminal charge was originally established (in lesser amount) in 
1894 as compensation plus for the cost incurred by the Chicago carriers 
in using the tracks of the Chicago Junction Railway for the delivery of 
livestock to the Union Stock Yards. The charge had been successfully 
defended many times. The docket 17000 rates (Livestock-Western Dis- 
trict Rates, Supra) were presumed to include line-haul, unloading and 
terminal expenses but were not prescribed as total maximum charges to 
all markets. Subsequent to the decision in that case, the 17000 rates to 
the Omaha and St. Paul markets were found to be all-inclusive. (Oma- 
ha Live Stock Exchange v. Chicago & N. W. Ry. Co., 178 I. C. C. 1; 
St. Paul Livestock Exchange v. Chicago, M. St. P. & P. R. Co., 194 
1 C. C. 53.) Generally speaking, the rates prescribed in the Livestock- 
Western District Rates case were higher than the old line-haul rates to 
Chicago in effect during the time when the terminal charge at Chicago 
was successfully defended. 

The Commission held that the terminal charge under attack was not 
aswitching charge in the true sense of the word because of the operation 
of the line-haul carriers over the rails of the Chicago Junction Railway 
direct to the unloading pens in the Union Stock Yards, relying upon 
Adams v. Mills, 286 U. 8S. 397; that the line-haul transportation condi- 
tons affecting the movement to the Chicago market were substantially 
similar to the conditions affecting the transportation to competing mark- 
tts, as disclosed in the Livestock-Western District Rates case; that no 
pecuniary damage to the complainants had been proved but that the in- 
equality of practices at the different competing markets would unduly 
Prejudice the complainants for the future; that the important factor in 
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the cost of terminal operation was interference with trains rather than 
distance traversed, and that the terminal cost at Chicago had not been 
shown to be greater than the terminal cost contemplated in the pre. 
scription of the Docket 17000 rates; that while the services at the various 
competing markets were not identical they were somewhat similar and 
not wholly unlike from a cost standpoint; that reductions in line-haul 
rates to meet truck competition had been made not only to Chicago but 
also to all of the other competing markets; and that the charge had been 
assessed for a service akin to switching and had not been assessed, there- 
fore, in violation of Section 15(5) of the Act. The defendants were re- 
quired to cease the collection of any charge over and above the Docket 
17000 rates for the complete transportation service to the unloading pens 
at the Union Stock Yards in Chicago. 


I. C. C. No. 25600, Amato & Sons, Inc., Et Al, v. Atchison, Topeka & 
Santa Fe Railway Co., Et Al. Commission on further hearing. 

Upon complaint the Commission had found that the rates on bananas 
from Mobile, Gulfport, New Orleans, Galveston, Laredo and El Paso to 
Colorado and Wyoming destinations were unreasonable for the future 
and had prescribed a mileage scale for future application. No allowance 
was made in the scale application for the protection of existing destina- 
tion groups or for the protection of existing port of entry relationships. 
The scale seriously disrupted the destination groups and the port of 
entry relationships, and, when published, it was suspended. The com- 
plaint case had been filed by receivers at the Colorado and Wiyoming 
destinations, and the importers, bananas being exclusively an import 
commodity, had not participated. The importance of the port of entry 
relationships, therefore, had not been established in the original record. 
This was developed at the rehearing. The Commission found that the 
contemplated revision ia the banana rate adjustment would not increase 
the movement of bananas but would reduce the number of gateways 
through which the traffic might freely move. The Commission found 
that there had been no clear showing that such restriction was logically 
justified, ordered the suspended schedules cancelled, and vacated the 
order previously entered in the complaint case. 


Leases. 


I. C. C. No. 27171, Johnson Cash-Way Lumber Company v. Union 
Pacific Railroad Company, Division 3. 

While leasing property adjacent to its right-of-way in the same 
town to certain lumber dealers, the defendant railroad was refusing to 
continue the lease of similar property to the complainant. The com- 
plaint was filed containing allegations that complainant was thereby be 
ing unduly prejudiced and its competitors unduly preferred in violation 
of Section 3 of the Act. Held, that the Commission had jurisdiction of 
the subject matter, but, relying upon Williams-Thompson Co. v. Atlanta 
& W. P. R. Co., 126 I. C. C. 417, held further that the refusal of the de 
fendant to lease to the plaintiff while at the same time leasing to the com- 
plainant’s competitor was not in violation of the Act. 
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Reparation. 


IL. C. C. No. 27414, Chalfin Rubber Trading Company, Incorporated 
vy. Pennsylvania Railroad Company, Division 4. 

This was a complaint against charges assessed on two shipments of 
old tires from Brooklyn to East Buffalo, N. Y. The serap rubber rating 
was sixth class, minimum 30,000 pounds. On the request of shippers, 
the defendant carrier had established, as an pxception to the classifica- 
tion rating, column 20 rating, minimum 40,000 pounds, on scrap rubber 
including old tires. The Complainant ordered 50-foot cars but as these 
were not immediately available defendant furnished 40-foot and 36-foot 
ears in lieu thereof. Less than 28,000 pounds was loaded in each of the 
40-foot cars. The complainant alleged that the cars had been loaded to 
capacity. Charges were collected on the basis of the 40,000 pound mini- 
mum in the 40-foot cars, plus the actual weight in the 36-foot trailer cars. 
In National Assn. of Waste Material Dealers, Inc. v. Ann Arbor R. Co., 
68 I. C. C. 748, the sixth class rating, minimum 30,000 pounds, had been 
prescribed. The defendant contended that the Arizona Grocery princi- 
ple prevented reparation because the charges assailed (the total charges 
assessed) were lower than the charges that would have accrued under 
the prescribed sixth class rating subject to Rule 24 of the classification, 
the two-for-one rule. The division held that the Arizona Grocery principle 
was not applicable because Rule 24 was not prescribed in the National 
Assn. of Waste Material Dealers case. 


I. C. C. No. 27260, Farmers Union Supply Company v. Atchison, 
Topeka & Santa Fe Railway Company. Division 4. 

Reparation was sought by this complainant on certain shipments of 
eal. The original freight bills had been destroyed by fire. Pertinent in- 
formation had been copied from the freight bills prior to their destrue- 
tion. A statement of this information was verified by the complainant’s 
manager who testified as to the paying and bearing of the freight charges 
by the complainant. The cancelled checks covering the payment had 
been lost but the Commission permitted the introduction of the check 
stubs said to have been filled out concurrently with the drawing of the 
checks. Held that there had been sufficient proof of the actual damage to 
the complainant. 


Two Cars For One. 


I. C. C. No. 27414, Chalfin Rubber Trading Company, Incorporated 
v. Pennsylvania Railroad Company, Division 4. 

This was a complaint against charges assessed on two shipments of 
old tires from Brooklyn to East Buffalo, N. Y. The serap rubber rat- 
ing was sixth class, minimum 30,000 pounds. On the request of ship- 
pers, the defendant carrier had established, as an exception to the classi- 

tion rating, column 20 rating, minimum 40,000 pounds, on scrap rub- 
ber including old tires. The complainant ordered 50-foot cars but as 
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these were not immediately available defendant furnished 40-foot and 36- 
foot cars in lieu thereof. Less than 28,000 pounds was loaded in each of 
the 40-foot cars. The complainant alleged that the cars had been loaded 
to capacity. Charges were collected on the basis of the 40,000 pound 
minimum in the 40-foot cars, plus the actual weight in the 36-foot trailer 
cars. Reparation was awarded to the basis of the actual weight because 
of the defendant’s failure to furnish the cars ordered when the cars 
actually furnished were too small to hold the minimum weight and thus 
penalized the shipper. The division, relying upon Folly Town Co. vy. 
Erie R. Co., 120 I. C. C. 157, held that it was an unreasonable practice to 
assess charges on a minimum weight in excess of the weight of that par- 
ticular commodity which actually could be loaded in the cars furnished. 


Cut-Back Arrangement. 


I. C. C. No. 27250. Blackstrap Molasses from Gulf Ports to Peoria, 
TU., entire Commission. 

In this investigation, initiated upon its own motion, the Commis- 
sion condemned as an unreasonable practice unjustly discriminatory in 
violation of Sections 1 and 2 of the Act a transit arrangement of the so- 
called cut-back variety in effect at Peoria, Illinois, on imported black- 
strap molasses from New Orleans, La., and other Gulf ports when for 
manufacture at Peoria into acetone, butyl acetate, ethyl acetate and butyl 
alcohol, and reshipment beyond by rail. Under the arrangement a local 
rate of 31 cents per 100 pounds was collected on the inbound movement 
and reduced to a net basis of 174% cents per 100 pounds by refund upon 
proof of the outbound shipment of the products by rail within a period of 
one year as specified in the tariffs. The arrangement and rate were estab- 
lished to meet competition of transportation by water in the manufac- 
turer’s own barges. 

The Commission held that the arrangement under which the manv- 
facturer of the specified product received a rate lower than other ship- 
pers of molasses at Peoria used for other purposes must be justified as a 
form of transit or not at all. It held that there was no analogy between 
the inbound movement of blackstrap molasses at Peoria and the outbound 
movement of the solvents, stressing the circumstance that in the manu- 
facturing process the blackstrap was entirely destroyed and chemically 
different products were produced. Arkadelphia v. St. L. 8. W. Ry. Co., 
294 U. S. 134, and Baltimore & O. R. Co. v. United States, 15 F. Supp. 
674, were cited by the Commission in the report. 


Long and Short Haul Clause. 


F. 8. A. No. 15919, Bitwminous Coal to Buffalo, N. Y. Division 2. 

Relief was sought to permit the establishment of reduced rates on 
coal from certain points in Pennsylvania to sidings of plants on the water 
front in Buffalo, N. Y., having facilities to receive coal from vessels. The 
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reductions were proposed to meet rail-lake competition but were not pro- 
posed to be applied to industries in, Buffalo other than those having water 
front coal receiving facilities. No effort was made to prove any differ- 
ence in the service required of the applicants in handling coal to indus- 
tries having water front coal receiving facilities and industries not so 
situated. Relief was denied because the applicants failed to prove that 
there would be no violation of Section 2 by showing a difference in the 
service performed to the respective plants. 


F. 8. A. No. 15950, Iron and Steel Articles, Less-Carloads, From the 
South, Division 2. Chairman Mahaffie dissenting. 

The relief was sought to enable the establishment of less-than-car- 
load rates on iron and steel articles from southern producing points to 
points along the official-southern territory border on the official territory 
basis, that is on a mileage scale made 40 per cent of the official territory 
first class scale, and to maintain rates to intermediate points on the full 
southern basis, that is 40 per cent of the K-2 first-class mileage scale. 
Market competition with the official territory producers was given as the 
sole basis for the relief. The division found that the applicants had failed 
to explain why the rates to Lexington, Ky., and other intermediate points 
not far removed from the border and in competition with points located 
along the border should be maintained on the full southern basis. Rely- 
ing upon Iron and Steel Articles From the South, 198 I. C. C. 417, the 
relief was denied. 


F. §. A. 16243, Gasoline From Coralville to Clinton, Iowa, Division 
2. Commissioner Aitchison dissenting. 

The Milwaukee Railroad and the Cedar Rapids and Iowa City Rail- 
way sought relief to permit the establishment and maintenance of a 12.5 
cent rate on gasoline in tank cars from Coralville to Clinton, Iowa, to 
meet the rate of the Rock Island and the Cedar Rapids and Iowa City 
between the same points. The rates were interstate in nature and were 
designed for use in connection with proportional rates by pipe line on 
gasoline moving by that means from other states into Coralville. The 
evidence disclosed that the pipe line rates into Coralville on traffic there 
delivered to the Milwaukee were lower than the proportional pipe line 
rates on traffic delivered to the Rock Island. The total transportation 
charges from the interstate origins to Clinton were approximately the 
same via both routes, and the rate sought by the Milwaukee would give 
that line an advantage. For this reason the relief was denied. 


F. 8. A. No. 16365, Rock Salt to Hopewell, Va., Division 2. 

Relief was sought to permit the maintenance of reduced rates on 
rock salt from New York producing points to Hopewell, Va. When the 
Industry using the commodity had been established at Hopewell, the 
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rates were reduced and made subject to the intermediate rule to clear 
the fourth section. The applicants desired to increase to the normal basis 
the rates to intermediate points. The reduced rates were said to be 
necessary to enable the applicants to meet competition of water lines 
from the New York origin territory and competition of water-borne salt 
from foreign points. The relief was granted although no shipments had 
actually moved via the water routes, the division holding that the ab- 
sence of water shipments was not controlling in view of the proven exist- 
ence of the practical water route and the newness of the industry receiv- 
ing the shipments at Hopewell. The relief was restricted to periods of 
open navigation due to the superiority of rail service. 


I. & S. 4223, Paper From Oregon and Washington To California, - 


Division 2. 

In an earlier fourth section proceeding relief had been granted to 
permit rail carriers to meet the ‘‘carload commodity rates of the stan- 
dard steamer line publishing the lowest rates.’’ Certain differentials 
over the water rates were required. Later, the rail carriers sought to use 
the relief theretofore granted in making rates to meet charges by water 
composed in part of special contract rates. Held that although the rates 
proposed were no lower than the rates for which relief had been granted, 
and although the water competition might justify the extension of relief, 
the old relief would not apply because it was granted to enable the rail 
carriers to meet a particular situation, and that situation alone. 


Water Competition—Port Relationship—Pleading and Practice. 
F. 8. A. No. 16189, et al, Imported Vegetable Oils From Gulf and East- 
ern Ports, Division 2. 

The relief was sought initially by rail carriers serving the Gulf ports 
to meet water competition on imported vegetable oils moving from the 
Gulf ports to destinations on the Ohio River. To permit the continuance 
of the parity which had existed for many years in the rates from the 
Gulf ports and the rates from the North Atlantic ports to the same desti- 
nations, the carriers serving the latter ports likewise sought relief. The 
applicants serving the North Atlantic ports sought to gain the relief on a 
larger group of imported oils and at the hearing sought to broaden their 
application to include relief on domestic oils which were said to be com- 
petitive with the imported oils. The division granted the relief sought 
by the carriers serving the gulf ports and accorded the carriers serving 
the North Atlantic ports the same measure of relief on the limited group 
of imported oils covered by the application of the carriers from the Gulf 
ports. The Division held that it was not good practice to permit the 
material modification of the scope of an application at a hearing without 
previous notice, particularly in the face of objection (here by the carriers 
serving the Gulf ports) by parties who would be adversely affected and 
who might not be prepared to meet the enlarged issue. 
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Applicable Rates—Transit. 


L. C. C. 27340, Simonds-Shields-Lonsdale Grain Company v. Atchi- 
sn, Topeka & Santa Fe Railway Co., Et Al, Division 3. 

Certain shipments of grain from Kansas origins were sold to a miller 
at West Plains, Mo., who converted the shipments into flour, bran, and 
shorts, and reshipped the converted commodities to destinations in the 
Southeast. Through rates were in effect from the origins of the grain 
vith transit at West Plains to the final destinations of the flour, ete. 
In many instances the combinations of locals over West Plains were 
lower than the through rates. The complainant was seeking a reduction 
in the local inbound rates to West Plains. The complainant had sold the 
grain at West Plains, and took the position that the service performed 
for it had been completed at West Plains. Held, that the movement must 
be treated as a through movement and the published through rates with 
transit at West Plains applied even though the application of such rates 
resulted in higher charges than would have resulted from the applica- 
tion of combinations of locals. 





